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[No. 38] 
HEARINGS BEFORE SPECIAL SUBCOMMITTEE ON H. R. 1108 


House or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON Minrrary DiscHarcrs 
OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D. C., Monday, June 24, 1957. 


The subcommittee met at 10 a. m., in room 313—A, Old House Office 
Building, the Honorable Clyde Doyle (chairman of the subcommit- 
tee) presiding. 

Mr. Doyix. The committee will please be in session. 

We will consider the corrected committee print No. 2 of H. R. 1108. 

(H. R. 1108, Committee Print No. 2, follows :) 


[Corrected Committee Print No. 2, April 3, 1957] 
[H. R. 1108, 85th Cong., ist sess.) 


[Strike out all after the enacting clause and insert the part printed in italic] 


A BILL To amend section 207 of the Legislative Reorganization Act of 1946, to provide 
that the Boards for the Correction of Military or Naval Records shall give considera- 


tion to satisfactory evidence relating to good character and conduct in civilian life after 
discharge or dismissal in determining whether or not to correct certain discharges and 
dismissals, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, Phat te} sttbseetion tH of seetien 2HF of the 
Reorganization Aet of 1046 is amended 44 by inserting “454 i 

prectiteteby after “tes +5 by striking ext “tbseetion4 in the seeond provise 
therein tnd inserting in He thereof Umagigpablil; end (8) by ddding oh the end 


““IER} In the ease of any individual heretofore or hereafter discharged or dis- 


ef time, and in any event fer net less than three years: d+ 

or net & peried of time is a reasonable time, the beard shall take inte consideration 
++ etre entse the ressens for the satire of the original diseharee op dismissed 
together with steh other freters as the betted titty estsider appreprinte:  “-bppl- 
ethos tHe pertpidiett one for eonpeettee of eects tteer THis pereteesid: tite be 
filed at any time: Ne benefits under any lows ef the United States tineliding, 
but net Hmited te; pension; compensation, hespitelisation; military rs ened 
allowances, education, lean guaranty; retired pay, and ether benefits) shall fae 
ttHepded sey ttt dssttedd et tee dHsehtree of relense Hitder this prreteraph 
tHitess He avottld be entitled te steh benefits withert peered te the #etion of the 
berrd 

4} wtbseetin# the of atte seetiot ZHF tH ttterded by ateHette ett “4H and 
Heeb fated + fast. 

Ree: 2: Beetion 30+ of the Servicemen's Readjustment Aet of 1044 (38 U- em E: 
see: 69h); is amended 1h by inserting “+H Hedittteby after <teee: BO4-—, +24 
bey stethine ott ssheetion - Ht the seed prestos thepede ted traeptHie Sstthseettor 
eed O44 by nddine at the etd therest the fetowies 
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Ssh da the etee ef tea Hidbetedte! epetetere or herettter disettrseedd ap die 
Btssed feet tee of the chetted dee eees Heer eorHditiate ether Hitt dretterable 
fexeept by sentence of @ general court martial, the appropriate beard shall issue 
te sttel dette a clisehetee at teberee titer detette eed: cited ts of 
the dette H is Hetteet be the beneds if Ht ds estat listed te the sattetretion of the bere 
by oral or written evidence; or both, and by such independent investigation as 
the beard Hite Heke: that ste Hidheidueet Hes pehetittted Hitasel aod Hint 
his character, eonduet; aetivities, and habits sinee he was granted his original 
disehteee ter shee ortettetle distttssed+ Hise been ead for a fensetbte pertod 
ot tite: ttl te toe eee rt fot Het dee then tiitee Sede te deteriitte aehether 
er net & period of time is a reasonable time; the beard shall take inte consideration 
ge ese ese the tensors foe the Hette at the eHediit diselree er disttsset 
ee ee eenen she Doone pay seneaes oppeopeety: Apph- 


velease under this subsection unless he would be entitled te sueh benefits witheut 
Beestte te the tetiet at the bette — 

That subtitle (a) of title 10, United States Code, is amended as follows: 
“§ 1552. Correction of military records: claims incident thereto 

““(a) The Secretary of the military department, under procedures established by 
him and approved by the Secretary of Defense, and acting through boards of civilians 
of the executive part of that military department, may correct any military record of 
that military department, may correct any military record of that department when he 
considers it necessary to correct an error or remove an injustice. Under procedures 
prescribed by him, the Secretary of the Treasury may in the same manner correct any 
military record of the Coast Guard. Except when procured by fraud, a correction 
under this section is final and conclusive on all officers of the United States. When 
considering the case of any individual heretofore or hereafter discharged or dismissed 
from any of the Armed Forces under conditions other than honorable, the board shall 
take into consideration in each case the reasons for the type of the original discharge 
or dismissal, including, but not limited to: 

““(4) The conditions that prevailed at the time of the incident, statement, 
attitude, or act which led to the original discharge or dismissal; 

“‘(ai) the age of the individual at the time of the incident, statement, attitude, 
or act which led to the original discharge or dismissal; 

“(ait) the normal punishment that might have been adjudged had the act or 
ancident been committed in civilian life; and 

““(iv) the moral turpitude, if any, involved in the incident, statement, attitude, 
or act which led to the discharge or dismissal. 

“‘(b) No correction may be made under subsection (a) unless the claimant or his 
heir or legal representative files a request therefor before October 26, 1961, or within 
three years after he discovers the error or injustice whichever is later. However, a 
board established under subsection (a) may excuse a failure to file within three years 
after discovery if it finds it to be in the interest of justice. 

““(c) The department concerned may pay, from applicable current appropriations, 
a claim for the loss of pay, allowances, compensation, emoluments, or other pecuniary 
benefits, or for the repayment of a fine or forfeiture, if, as a result of correcting a record 
under this section, the amount is found to be due the claimant on account of his or 
another’s service in the Army, Navy, Air Force, Marine Corps, or Coast Guard, as 
the case may be. If the claimant is dead, the money shall be paid, upon demand, to 
his legal representative. However, if no demand for payment is made by a legal 
representative, the money shall be paid 

**(1) to the surviving spouse, pa or beneficiaries, in the order pre scribed by 
the law ap plicable to that kind of paym nt; 
““(2) if there is no such law covering order of payment, in the order set forth in 
section 2771. of this title; or 
““(3) as otherwise prescribed by the law applicable to that kind of payment. 
A claimant’s acceptance of a setilement under this section fully satisfies the claim 
concerned. This section does not authorize the payment of any claim compensated 
by private law before October 25, 1951 

_“(d) Applicable current appropriations are available to continue the pay, 
allowances, compensation, emoluments, and other pecuniary benefits of any per- 
son who was paid under subsection (c), and who, because of the correction of 
his military record, is entitled to those benefits, but for not longer than one year 
after the date when his record is corrected under this section if he is not re- 
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enlisted in, or appointed or reappointed to, the grade to which those payments 
relate. Without regard to qualifications for reenlistment, or appointment or 
reappointment, the Secretary concerned may reenlist a person in, or appoint or 
reappoint him to, the grade to which payments under this section relate. 

“(e) No payment may be made under this section for a benefit to which the 
claimant might later become entitled under the laws and regulations admin- 
istered by the Administrator of Veterans’ Affairs. 

“(f) The Secretary of Defense for the military departments, and the Secretary 
of the Treasury for the Coast Guard, shall report to Congress every six months 
on claims paid under this section during the period covered by the report. The 
report shall include for each claim the name of the claimant, a brief description 
of the claim, and a statement of the amount paid. 

“(g) In the case of any individual heretofore or hereafter discharged or dis- 
charged or dismissed from any of the Armed Forces under conditions other than 
honorable, the appropriate board shall issue to such individual a General Dis- 
charge (Limited) dated as of the date it is issued by the board if, after taking 
into consideration in each case the reasons for the nature of the original discharge 
or dismissal, including, but not limited to: 

“(i) The conditions that prevailed at the time of the incident, statement, 
attitude, or act which led to the original discharge or dismissal ; 
“(ii) the age of the individuai at the time of the incident, statement, at- 
titude, or act which led to the original discharge or dismissal; 
“(iii) the normal punishment that might have been adjudged had the 
act or incident been committed in civilian life; and 
“(iv) the moral turpitude, if any, involwed in the incident, statement, at- 
titude, or act which led to the discharge or dismissal, 
it is established to the satisfaction of the board by oral or written evidence, or 
both, including, but not limited to: 

“(1) a notarized statement from the chief law enforcement officer 
of the city, town, or county in which the individual resides attesting to 
the individual's general reputation insofar as police and court records 
are concerned; 

“(2) a notarized statement from the individual’s employer, if em- 
ployed, attesting to the individual’s general reputation and employment 
record; 

(3) notarized statements from not less than five persons, attesting 
to the fact that they have personally known the individual for not less 
than three years as a person of good reputation and exemplary conduct, 
and further attesting as to the actual extent of personal contact with 
the individual concerned, 

and by such independent investigation as the board may make, that such 
individual has rehabilitated himslef, that his character is good, and that 
his conduct, activities, and habits since he was granted his original dis- 
charge (or since originally dismissed) have been exemplary for a reasonable 
period of time, and in any event for not less than three years. 

“Applications and reapplications for correction of records under this subsec- 
tion may be filed at any time, but not before three years has elapsed following 
the original discharge or dismissal. 

“No benefits under any laws of the United States (including, but not limited 
to, pension, compensation, hospitalization, military pay and allowances, educa- 
tion, loan guaranty, retired pay, and other benefits) shall be afforded any individ- 
ual issued a General Discharge (Limited) under this subsection unless he would 
be entitled to such benefits under his original discharge or dismissal. Eacept 
as otherwise provided in this Act, no General Discharge (Limited) shall be issued 
except pursuant to the provisions of this subsection, and after a specific finding 
by the board that such a discharge is issued pursuant to the provisions of this 
subectiosn. 

“(h) The Secretary of Defene for the military departments and the Secretary 
of the Treasury for the Coast Guard shall submit to the Congress not later than 
January 15 of each year, a report stating the number of cases reviewed by each 
board under the provisions of subsection (9), and the number of General Dis- 
charges (Limited) issued pursuant to subsection (g) of this section.” 

See. 2. Section 301 of the Serricemen’s Readjustment Act of 1944 (388 U. 8. C. 
693), is amended to read as follows: 

“See. 301. (a) The Secretary of a military department, and the Secretary of 
the Treasury for the Coast Guard, under procedures established by him ani 
approved by the Secretary of Defense, and after conference with the Admin- 
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istrator of Veterans’ Affairs, is authorized and directed to establish in his mili- 
tary department, respectively, boards of review composed of five members each, 
whose duties shall be to review, on their own motion or upon the request of a 
former officer or enlisted man or woman or, if deceased, by the surviving spouse, 
next of kin, or legal representative, the type of his discharge or dismissal. Such 
review shall be based upon all available records of the service department relat- 
ing to the person requesting such review taking into consideration in each case 
the reasons for the type of the original discharge or dismissal, including, but 
not limited to: 
“(i) the conditions that prevailed at the time of the incident, statement, 
attitude, or act. which led to the original discharge or dismissal ; 
“(ii) the age of the individual at the time of the incident, statement, 
attitude, or act which led to the original discharge or dismissal; 
“(iii) the normal punishment that might have been adjudged had the act 
or incident been committed in civilian life; and 
“(iv) the moral turpitude, if any, involved in the incident, statement, atti- 
tude, or act which led to the discharge or dismissal. 
Witnesses shall be permitted to present testimony either in person or by affidavit 
and the person requesting review shall be allowed to appear before such board 
in person or by counsel: Provided, That the term ‘counsel’ as used in this section 
shall be construed to include, among others, accredited representatives of veter- 
ans’ organizations recognized by the Veterans’ Administration under section 200 
of the Act of June 29, 1936 (Public Law Numbered 844, Seventy-fourth Congress). 
Such board shall have authority, except in the case of a discharge or dismissal 
by reason of the sentence of a general court martial, to change, correct, er modify 
any .discharge or dismissal, and to issue a new discharge in accord with the 
facts presented to the board. The Uniform Code of Military Justice is hereby 
amended to authorize the Secretary of each military department to establish such 
boards of review, the findings thereof to be final subject only to review by the 
respective Secretary: Provided further, That no request for review by such board 
of a discharge or dismissal under the provisions of this subsection shall be valid 
unless filed within fifteen years after such discharge or dismissal or within 
jifteen years after the effective date of this Act whichever be the later. 

“(b) In the case of any individual heretofore or hereafter discharged or dis- 
missed from any of the Armed Forces under conditions other than honorable 
(exccept by sentence of a general court martial), the appropriate board shall issue 
to such individual a General Discharge (Limited) dated as of the date it is issucd 
by the board, if, after taking into consideration in each case the reasons for.the 
nature of the original discharge or dismissal, including, but not limited to: 

*(i) The conditions that prevailed at the time of the incident, statement, 
attitude, or act which led to the original discharge or dismissal; 
“(ii) the age of the individual at the time of the incident, statement, 
attitude, or act which led to the original discharge or dismissal; 
“(iii) the normal punishment that might have been adjudged had the act 
or incident been committed in civilian life ; and 
“(iv) in moral turpitude, if any, involved in the incident, statement, atti- 
tude, or act which led to the discharge or dismissal, 
it ig established to the satisfaction of the board by oral or written evidence, or 
both, including, but not limited to: 

“(1) a notarized statement from the chief law enforcement officer 
of the city, town, or county in which the individual resides attesting to 
the individual’s general reputation insofar as police and court records 
are concerned ; 

“(2) a notorized statement from the individual's employer, if employed, 
attesting to the individual’s general reputation and employment record ; 

“(3) notarized statements from not less than five persons, attesting to 
the fact that they have personally known the individual for ot less than 
three years as a person of good reputation and exemplary conduct, and 
further attesting as to the actual cxrtent of personal contact with the 
individual concerned ; 

and by such independent investigation as the board may make, that such 
individual has rehabilitated himself, that his character is good and that his 
conduct, activities, and habits since he was granted his oriyinal discharge 
(or since originally dismissed) have been exemplary for a reasonable period 
of time, and in any event for not less than three years. 

“Applications and reapplications for correction of records under this sub- 
section may be filed at any time, but not before three years has elapsed following 
the original discharge or dismissal. 
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“No benefits under any laws of the United States (including, but not limited 
to, pension, compensation, hospitalization, military pay and allowances, educa- 
tion, loan guaranty, retired pay, and other benefits) shall be afforded any indi- 
vidual issued a General Discharge (Limited) under this subsection unless he 
would be entitled to such benefits under his original discharge or dismissal. 
Eecept as otherwise provided in this Act, no General Discharge (Limited) shall 
be issued except pursuant to the provisions of this subject, and after a specific 
finding by the board that such a discharge is issued pursuant to the provisions 
of this subsection. 

“(c) The Secretary of Defense for the military departments and the Secretary 
of ‘the Treasury for the Coast Guard shall submit to the Congress, not later than 
January 15 of each year, a report stating the number of cases reviewed by each 
board under the provisions of subsection (b) of this section, and the number 
of General Discharges (Limited) issued pursuant to subsection (6) of this 
section.” 

Amend the title so as to read: “A bill to amend section 1552, title 10, United 
States Code, to provide that the Board for the Correction of Military or Naval 
Records shall give consideraion to satisfactory evidence relating to good character 
and exemplary conduct in civilian life after discharge or dismissal in determin- 
ing whether or not to correct certain discharges and dismissals, and for other 
purposes.” 


Mr. Doyir. I have here a preliminary statement which I wish to 
read. We are going to begin these meetings right on time each morn- 
ing as near as possible. 

We are meeting this morning to begin hearings on the subject of 
military discharges. 

The events leading up to this hearing have a somewhat lengthy his- 
tory, commencing on Aiea 11, 1955, when I submitted a series of 
questions to the then Assistant Secretary of Defense, Carter Burgess, 
relative to discharge procedures and policies in the Army. I had 
studied this problem about 2 years previously. 

It took the Department of Defense a considerable length of time to 
answer these questions, but that is understandable in view of the 
nature of the questions and complexities of the problems involved. 
After reviewing the answers to the many questions which I submitted, 
I introduced a bill, H. R. 1108, which would amend the Legislative 
Reorganization Act, as well as the so-called Servicemen’s Readjust- 
ment Act of 1944 so that the Boards for the Correction of Military 
or Naval Reeords, as well as the Board of Review, Discharges, and 
Dismissals, would be required to take into consideration evidence re- 
lating to good character and conduct in civilian life after discharge 
or dismissal in determining whether or not certain discharges or dis- 
missals should be changed. 

I realize that this is an emotional subject, as well as a very complex 
one. 

The subcommittee will recall that in our previous executive ses- 
sions we gave much consideration to the problem of maintaining dis- 
cipline in our armed services. We agreed that we must be ever mind- 
ful of the fact that discipline, properly administered, is the keystone 
of a sound, efficient military organization. There are many infrac- 
tions of rules and regulations, as well as crimes, that are purely mili- 
tary in nature. Their counterpart in the civilian economy would not 
be considered criminal, immoral, or an indication of lack of character. 

For example, if an individual fails to report for work in the civilian 
economy, about the worst that can happen to him is that he will be 
discharged from his position. In the armed services, it is conceivable 
that he could receive a dishonorable discharge after serving a prison 
sentence. 
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None of us questions the necessity for maintaining a reasonably 
rigid degree of discipline in our armed services. Obviously, the man 
who cannot follow orders in time of combat endangers not only his 
own life but that of his comrades. 

On the other hand, we all realize that many young men entering 
the military service for the first time are exposed to an entirely new 
way of life. Some of them have been pampered and spoiled by their 
parents; others have been allowed to shift for themselves; some are 
mature, others are not. Some have already learned to follow the nor- 
mal rules of society; others have not. Some have been exposed to dis- 
cipline; others have not. They come into the armed services with 
varying degrees of education and worldly experience. 

Their performance of duty as a member of the armed services must 
inevitably be a matter for ‘determination by those who are placed 
above them in the chain of command. But when a man is discharged 
from the armed services with a discharge under less than honor able 
conditions, he carries with him a stigma which will remain with him 
for the rest of his life. 

We do not even treat Federal criminals, who have been convicted 
of a felony, in this manner, for our laws permit convicted felons to 
apply for, and, in many cases, receive, a pardon which restores to 
them their rights as citizens. 

Congress, as long ago as 1944, recognized the fact that mistakes 
were made in many cases in the granting of discharges. Thus Con- 
gress authorized the establishment of boards of review to review the 
cases of persons discharged from the armed services except for those 
discharged pursuant to general courts-martial. Later, in 1946, the 
Congress authorized the establishment of boards for the correction of 
naval and military records and gave additional authority to the boards 
to review the records of individuals in the armed services where it 
was necessary to correct an error or remove an injustice. This Board 
has jurisdiction over discharges issued pursuant to a general court- 
martial. 

A review of the accomplishment of these boards since their inception 
reveals the following information : 

The Army, from October of 1944 to Febru: ary of 1957, through its 
Discharges and Review Board, reviewed 54,983 cases. This Board 
changed 8,855 discharges. In all cases where the Board corrected 
these disch: irges they were changed from a discharge under less than 
honorable conditions to a discharge under honorable conditions or 
better. 

From June of 1947 to March 31, 1957, the Army Board for the Cor- 
rection of Military Records reviewed 8,927 discharge cases and 
changed 876 of these discharges. But of this number, only 178 were 
changed from less than honor: able to honorable conditions or better. 

In the } Navy and Marine Corps, from the period January 1946 to 
March 1957- the review boards considered 41, 699 cases and changed 
9,337 discharges, but of this number only 3,454 were changed from 
less than honorable conditions ‘to honorable conditions or better. F rom 
April of 1947 to April of 1957 the Navy Board for the Correction of 
Naval Records reviewed 6,279 cases, and changed 826 discharges, of 
which 733 were from less than honorable conditions to honorable 
conditions or better. 





2355 


In the Air Force, from June 14, 1948, to April 17, 1957, the Review 

Board considered 15,779 cases, changed 1,093 dischar zes, of which 
number 844 were changed from less than honorable conditions to hon- 
orable conditions or better. From June 1, 19% 50, to April 17, 1957, the 
Air Force Board for the Correction of "Military Records reviewed 
1,374 cases, changed 102 discharges, of which 87 were changed from 
less than honorable conditions to under honorable conditions or 
better. 

It is obvious that a vast majority of these discharges were bad-con- 
duct discharges or undesirable discharges, and it is interesting to note 
the number of dischar ges that were changed. But these facts include 
only the number of cases that have been reviewed and do not include 
the discharges for which no review was requested. In addition, it 
means that, “throughout the Nation, there are many thousands of men 
and women who have discharges under less than honorable conditions 
that will remain with them for the rest of their lives. 

Many of these people, I am convinced, have profited by the mistakes 
they have made. Many undoubtedly are well respected citizens in 
their local communities. Many of them are fathers of families and 
yet they must go through the rest of their lives with a military dis- 
charge which connotes bad conduct or undesirability on their part. 

Obviously, nothing we do can offset the facts leading to their dis- 
charge. If a man violated regulations and was court- ‘martialed for 
that offense, that must stand as a fact, for it is something that he 
actually did. A man considered undesirable was undoubtedly unde- 
sirable at the time he was so discharged. But certainly, some consid- 
eration should be given to the individual who, after leaving the serv- 
ice, has.conducted himself in an exemplary manner, thus indicating 
that he is not a criminal in the accepted sense of the wor d, nor unde- 
sirable as we understand the term. 

These hearings today and those that will follow will be conducted 
with a view toward finding a means of bridging the gap between the 
discharge and exemplary postserv ice conduct. 

There are m: ny individuals who feel that no person should be dis- 
charged from the armed services with anything less than an honorable 
discharge unless he has been convicted by a court-martial. These 
people proceed on the theory that in our entire leg: il jurisprudence a 
man is innocent until proven guilty. Oftentimes it is much easier to 
grant an individual an administrative disch: arge than it is to prove his 
guilt before : a court-martial. 

But at the same time we must recognize the fact that in a military 
organization there are certain types of individuals who just cannot 
fit into the scheme of things. Speaking bluntly, it is obvious that an 
individual with homosexual tendencies should not be retained in the 
armed services so as to expose others to this type of heinous practice; 
yet there are those who may quite properly raise the point that per- 
haps even these individuals are medical problems and thus entitled to 
some consideration along those lines. There are others who commit 
so many petty offenses that finally they become undesirable. And 
yet, in spite of the fact that they are malperformers in the armed 
services, nevertheless they are citizens, and they, too, should be vested 
with the same protection as is accorded all other citizens who are ac- 
cused of crimes. 
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I mention all of this because these hearings, I .am sure, will bring 
out both the good and the bad sides of the present and past practices 
of our armed services in dealing with persons who, for lack of better 
expressions, have failed to adjust themselves properly to a service 
life. And yet some of these same people, following their separation, 
have become outstanding citizens in their local communities, thus 
proving that they are good American citizens who have profited by 
their mistakes. 

We approach these hearings with witnesses from the Department 
of Defense in a spirit of cooperation. We are attempting to help 
solve a knotty and complicated problem—a problem in which emo- 
tions must be counterbalanced with the objectives of discipline and 
the maintenance of our armed services. We do not want to cheapen 
the honorable discharge earned by an individual who gave his fullest 
devotion to his country. At the same time, we believe we must find 
some way to destigmatize in deserving cases the effects of a lifelong 
sentence, which is the only way I can think of to describe a bad con- 
duct, an undesirable, or dishonorable discharge from the armed 
services. 

Let me say now that our subcommittee, having met several times in 
executive session, has agreed unanimously that it will not listen to the 
complaints of individuals who were discharged from the armed serv- 
ices under conditions less than honorable. We do not have the time 
so to do. We do not propose to be used as a soundingboard, or an 
appeal board, for the sake of individual cases. We are concerned 
here with doing the greatest good for the greatest number. Therefore, 
we must decline to hear individual cases or complaints. 

We seek only to find a sensible, reasonable solution to a very serious 
problem. It is the considered opinion of our subcommittee that much 
more enlightened attitude must be taken by those in positions of re- 
sponsibility in our armed services with regard to administrative dis- 
dentine: 

We know we can solve the problem for those who serve in the armed 
services in the future, but is another matter to deal with those who have 
already been discharged. 

The special subcommittee has had many executive sessions prior 
to the beginning of these hearings. In the process we wrote a commit- 
tee print, known as Committee Print No. 2. They are available for 
distribution to all who wish to testify. 

The basic difference between the original bill, H. R. 1108, and the 
committee print will be found in two areas. 

First, the committee print authorizes the boards for the correction 
of military records and the boards of review to review discharges 
issued pursuant to the general courts-martial. The original bill did 
not authorize this. 

Secondly, the Committee Print No. 2 emphasizes that the decision 
to change a discharge rests solely with the Board. Under the original 
bill, H. R. 1108, the Board was required to grant a discharge under 
honorable conditions if a person proved conclusively that he had re- 
habilitated himself and that his conduct had been good for not less 
than 3 years following discharge. Under the committee print, criteria 
are established for the review of all cases; and, in addition, the Board 
will be directed to take into consideration postservice conduct, but 
the Board will also take into consideration the facts surrounding the 
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cause for the original discharge. In other words, under the Com- 
mittee Print No. 2, the Board will retain complete discretion in the 
handling of these cases, but will be required to give consideration to 
postservice conduct. However, the Board will. not be required to 
change a discharge based solely upon exemplary postservice conduct. 

In addition, under the committee print, a discharge which is 
changed, based upon the original facts, plus postservice conduct, will 
be called a general discharge, limited, and will not be called a dis- 
charge under honorable conditions. 

The subcommittee recognizes the necessity for maintaining a proper 
degree of discipline in our Armed Forces. Under the provisions of 
the committee print the Board will now be authorized to grant a new 
type of discharge, a “general discharge, limited,” in those deserving 
cases where the facts under existing law may not justify a discharge 
under honorable conditions, but the facts, coupled with exemplary 
postservice conduct, do justify a general discharge, limited, dated as 
of the date the Board issues a new discharge. 

The facts of the original discharge will not be altered, but the 
individual will have a new type of discharge, which will indicate to 
the general public that his conduct following discharge has been 
exemplary and that, coupled with all of the faets surrounding his 
original discharge, has led the appropriate Board to give him this 
new type of discharge. 

We will begin the hearings with witnesses from the Department of 
Defense. 

May the record show that the full membership of the special sub- 
committee is present: Mr. Gubser, of California; Mr. Bray, of 
Indiana; Mr. Huddleston, of Alabama; Mr. Kitchin, of North Caro- 
lina; and we are pleased to have sitting with us as an observer the 
distinguished gentleman from the Territory of Hawaii. 

The first witness we are favored with this morning is Mr. Stephen 
Jackson, Deputy Assistant Secretary of Defense. 

While the distinguished witness is preparing to take his seat, may 
I just emphasize that the whole attitude of this committee is one of 
cordial cooperation and very sincere appreciation of the cooperation 
we have had from the Department. 

Mr. Secretary, we appreciate your being here with your associate 
this morning. 


STATEMENT OF STEPHEN S. JACKSON, DEPUTY ASSISTANT SECRE- 
TARY OF DEFENSE FOR MANPOWER, PERSONNEL AND RESERVE 


Mr. Jackson. Mr. Chairman and members of the committee, my 
name is Stephen S. Jackson. I am Deputy Assistant Secretary of 
Defense for Manpower, Personnel and Reserve. I am here at the 
kind invitation of this committee to present the position of the Depart- 
ment of Defense on H. R. 1108 and other similar bills. Accompanying 
me is Maj. Gen. Albert M. Kuhfeld, who also, on this occasion, repre- 
sents the Department of Defense and will give a detailed presentation 
of the basis for our position on these bills. In addition to General 
Kuhfeld, there are present at your request representatives of the cor- 
rection boards of the three military departments, and representatives 
of the personnel bureaus of each service who are here to answer any 
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questions and provide specific information in the event that it is 
required. 

I wish to make it clear at the outset, Mr. Chairman and gentlemen, 
that in registering the strong opposition of the Department of Defense 
to H. R. 1108 and other similar bills, we are fully cognizant of the 
prerogatives of the Congress to make rules for the Government and 
regulation of the land and naval forces. The record of the enactments 
of the United States Congress in this area has amply demonstrated 
the wisdom of the framers of our Constitution in conferring this power 
on the Congress. Among many, a rather recent notable example is the 
enactment of the Uniform Code of Military Justice which, as you 
know, was proposed by the Department of Defense. 

We recognize this constitutional grant of power to the Congress, 
and we realize also the weighty responsibility it carries. However, we 
also realize that the Congress does not exercise this power without 
seeking advice outside the Congress, particularly from those charged 
with the responsibility of carrying out any such enactments. Our 
presence here today is evidence of that, and on behalf of the Depart- 
ment of Defense I wish to express our sincere appreciation for the 
courtesy and cooperation which has been extended by the chairman 
and your counsel. We are particularly grateful for this opportunity 
to express our views on these proposals because, Mr. Chairman and 
gentlemen, the Department of Defense is deeply concerned with and 
strongly opposed to these bills. In this position there is complete 
unanimity of all the military services, confirmed by the Secretary 
of Defense, with whom I have personally conferred. 

This is not to be construed as a failure to recognize the problem, and 
particularly the thoughtful concern which has motivated the pro- 
ponents of these bills. We in the Department of Defense have long 
been aware of the seriousness attached to the separation of a member 
of the Armed Forces with less than an honorable discharge. This is 
especially true in those cases in which the individual was young and 
relatively immature when he entered the armed services, oftentimes 
involuntarily. The military departments have not only been aware 
of this, but have taken constructive steps to minimize the incidence of 
such discharges, particularly among the younger group of our service 
people. 

General Kuhfeld will present to you in some detail the programs 

that have been initiated within the services toward this end. I might 
add, Mr. Chairman, that this is a continuing concern of the Depart- 
ment of Defense which has been further stimulated by the interest of 
you and your committee and other Members of the Congress. 
* The question arises then, that if the Department of Defense shares 
this concern with the proponents of these bills, why does the Depart- 
ment of Defense oppose them? The answer is that, in general, these 
bills run counter to two firm principles advocated by the military as ab- 
solutely essential to its mission. 

The first principle simply stated is as follows: Mere civilian good 
conduct should not warrant a discharge with honor when one’s prior 
military service was less than honorable. This is the chief basis for 
our strong opposition to H. R. 1108, which would, under prescribed 
conditions, require the granting of a discharge under honorable con- 
ditions for exemplary civilian conduct even though the military serv- 
ice did not deserve such a discharge. 
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Now we understand that the committee print No. 2 of H. R. 1108 
is designed to remove any mandatory requirement on the correction 
boards to take such action. Insofar as the committee print would do 
this, it renders the bill less objectionable. 

Mr. Chairman, before the conclusion of this hearing it would be 
appreciated if we could have from you, or your counsel, a clear state- 
ment as to the intent of this committee print with respect to imposing 
a mandate on the correction boards to issue the general discharge 
(limited) in the event that certain conditions are established. 

This presentation, of course, was prepared before we had the bene- 
fit of your opening statement. As I understand, your opening state- 
ment does emphasize that fact, for which we are appreciative. 

However, even though it is clear that this mandatory feature is not 
intended in the committee print, the Department of Defense would still 
strongly recommend against its adoption. This position is based upon 
the second concept held by the Armed Forces, which is that any such 
measure would seriously impair military discipline. 

General Kuhfeld, whose duty as Deputy Judge Advocate General 
of the Air Force requires a constant and intimate knowledge of the 
disciplinary program, will develop that point. His experience. and 
viewpoint, in general, are in consonance with the other services. He is 
prepared to give you some startling instances in confirmation of this 
position. 

There is one further point which I should like to stress. The mili- 
tary services, and we believe millions of veterans as well, are particu- 
larly opposed to any procedure which would permit a person who is 
being separated from the service because of undesirable conduct the 
right to demand an honorable discharge if he can comply with these 
procedures. This, in the opinion of the Department of Defense, would 
greatly deteriorate the esteem in which the honorable discharge is now 
held. 

In closing, I should like to make clear that the type of case which I 
have been discussing is one in which the individual’s service was actu- 
ally unsatisfactory. I have not included cases where the less than 
honorable discharge may have been due to some error or injustice. 

Of course, the chairman has already provided you the statistics 
showing the number of cases in which these less than honorable ad- 
ministrative discharges were changed upon review. General Kuhfeld 
will elaborate on the powers and actions taken by the boards for the 
correction of military records in all three services with respect to less 
than honorable discharges. He will also point out to you the extensive 
safeguards to the accused which have been established by Congress 
under the Uniform Code of Military Justice. 

I am sure you will also be interested in the program of rehabilita- 
tion instituted in all of the services for those who have been given a 
yunitive discharge, but who can still be rehabilitated. The program 
in the Air Force, in particular, has received the highest commenda- 
tion from leaders in the civilian world in the field of penology. 

In keeping with the position that an honorable discharge should be 
given only for honorable military service, all of the Armed Forces 
have the policy of extending to certain classes of persons, with less 
than honorable discharges, an opportunity to apply for reenlistment 
after 2 years of proper civilian behavior, so they may have a chance 
to earn an honorable discharge. 
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As a result of your interest, Mr. Chairman, and that of other Mem- 
bers of Congress, I have prepared a memorandum to the services which 
will formalize this program throughout the Department of Defense. 

This concludes my formal presentation. 

If there are any questions, I would be pleased to answer. 

Mr. Doytx. Thank you, Mr. Secretary. 

Are there any questions, Mr. Bray ¢ 

Mr. Bray. First, before I go into any questions on this specific bill, 
you stated that the Uniform Code of Military Justice was brought 
about by the insistence of the Defense Department. 

Was that not brought about principally by the demand in Congress 
that existed over quite a few years? 

Mr. Jackson. My reference to the Defense Department, Congress- 
man Bray, had no intention of minimizing the fact that the Congress 
and people of the country were anxious for some revision in the pro- 
cedures then applying to military personnel. 

I merely wanted to point out the fact that the bill in its drafting end 
ponenntetine: was headed up by the Department of Defense, as you 

now. 

Mr. Bray. What year was that passed ? 

Mr. Jackson. It was May 1951. 

Mr. Bray. As I recall, I, along with many others, was making very 
strenuous objections in contacting Members of the House and Senate 
and various patriotic organizations before we got any interest shown 
by the Department of Defense. I remember it was a couple or 3 years 
before that matter was considered. 

The reason I want to point out that, is that it was not brought about 
by a great desire on the part of the military service, but only at the 
insistence of Congress and interest of civilians over a period of some 
years. I havea very clear recollection on the matter. 

Also, do you recall a bill last year—lI believe it was last year or the 
year before—that was brought before the committee trying to limit 
the right of servicemen to the use of the Court of Military Appeals? 
Do you recall that bill? 

r. Jackson. A bill proposed by the Defense Department? 

Mr. Bray. Yes; and it was testified for by the legal members of all 
three services trying to limit the rights of a GI to appeal his case. 

Mr. Jackson. I remember a bill. 

Mr. Bray. Without being rude, that bill certainly did not show any 
interest on the part of the Department of Defense to help the soldier 
to get before the court. On the contrary, and after hearing evidence 
of a couple of days, the committee would not even act on it, I think 
very wisely. I merely want to point that out very early in this hear- 
ing to show there has not been any tremendous interest on the part of 
the Department of Defense to help the GI get before this court that 
was set up by the Uniform Code of Military Justice. 

Mr. Dorit. Do you have another question, Mr. Bray ? 

Mr. Bray. Yes. Do you agree that an undesirable or bad-conduct 
discharge is equivalent to a lifetime stigma if no opportunity for en- 
enlistment is afforded ? 

Mr. Jackson. I agree that an undesirable discharge or a bad-con- 
duct discharge does constitute on the individual that has such a dis- 
charge, in certain respects, a stigma. I think that is a fair word; yes, 
sir. 
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Mr. Bray. You understand that this bill is not aimed at changin 
those discharges that were given by order of a general comrtaniityeladt 

Mr. Jackson. Yes; I understand the bill provides that the proposed 
new discharge is not applicable to cases given by a general court- 
martial action. 

Mr. Bray. Let’s assume an undesirable discharge is given say in 
the Army or Navy or Air Force, either of the three. Does the soldier, 
sailor, or airman have a board to determine whether he should be given 
an undesirable discharge ? 

Mr. Jackson. In all services there are opportunities for a hearing. 
As to whether or not this is by a board in all three services, I thin 
probably the answer may be “No.” 

Mr. Bray. Is he in every instance given a right to a hearing before 
this undesirable discharge is given ? 

Mr. Jackson. He is given, as I understand it, in all three services 
an opportunity to be heard. 

Mr. Bray. How many members are there on the board that passes 
on this? 

Mr. Jackson. I believe there is some variance in the services as to 
the number. I am not clear, but it is either 1, 2, or 3 that constitute 
a board where the individual is given his opportunity to be heard. 

Mr. Bray. If one constitutes a board, that is the man that decides 
he should be given it. Would he not be the one board member? 

Mr. Jackson. That is right. 

Mr. Bray. I would like for you to provide me, before this hearing 
is over, a record of exactly how every discharge other than honorable 
for the various services is given and whether a board is appointed, who 
appoints a board, whether there is any challenge allowed, whether 
he is appointed a counsel, whether he is apprised of his rights, and 
what method of review is given him, and also whether he is notified 
of his right to a review and whether this matter is reviewed and, if 
so, by whom. 

Mr. BuanpForp. May I interject and say, should these hearings de- 
velop nothing more, they have already had a very salutary effect in 
several directions, as Mr. Jackson’s testimony has indicated, in con- 
nection with the Amarillo plan and also as a result of further studies 
that have been made, I think it is proper for me to say at this point— 
Mr. Jackson can correct me if I am wrong—that as a result of the 
interest of this subcommittee and other Members of Congress in this 
whole matter, the matter is now under study in the Department of 
Defense as to the administrative procedures now used in connection 
with administrative discharges with the idea that no administrative 
discharges will be put into effect until they have been approved by 
headquarters of each of the commands here in Washington. There 
will be a standard method of procedure throughout the services in 
handling administrative discharges. Is that correct, Mr. Jackson? 

Mr. Jackson. I would like to comment on Mr. Blandford’s and 
Congressman Bray’s observations. 

No. 1, Mr. Congressman, as I indicated in my presentation, we 
have here representatives from the three services to give you the de- 
tails with respect. to procedures which, frankly, I am not intimately 
familiar with. But, as Mr. Blandford stated, in considering this 
matter preliminary to the hearings and some time back, I discovere: 
that there were not uniform procedures, there were variances. <A|- 
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though there were opportunities to be heard, there were some differ- 
ences as to review and procedure. 

I directed that an interservice committee be established, and it has 
been established, to study this matter with a view toward getting uni- 
form procedures in the services, particularly with respect, as Mr. 
Blandford says, to a review of these actions. " 

It is also true that this came about as a result of the interest that 
has been generated by this committee. 

Mr. Bray. I am very happy that something is being done. There 
was interest in Congress and civilians that did bring about the Uni- 
versal Code of Military Justice, about which I am very happy. 

I would like to know—and I think the others of the committee 
would—what procedures and protection of rights you used in the past. 

Mr. Jackson. That is precisely why we have the service representa- 
tives here, to give you that information. 

Mr. Bray. I would like to have it right down before this is over in 
plain ABC’s exactly as to those rights. If you people do not provide 
it, I think counsel, after your testimony, would be able to provide it. 

That is all. 

Mr. Doyie. Thank you very much. 

May I suggest to members of the committee that we will alternate. 
Suppose each member of the committee asks two questions, alternating 
from here on. We will alternate from right to left of the chairman. 
Mr. Huddleston, of Alabama, is next. 

Mr. Blanford, as counsel, I want you to feel free to question or to 
explain or make any statement you feel is essential at any time. 

Mr. Buanrorp. Thank you, Mr. Chairman. 

Mr. Huppiestron. Mr. Jackson, as you understand, I am sure, one 
of the purposes of this bill is to authorize the consideration of post- 
service conduct in the determination of whether changes in type of 
discharges should be made or not. 

What is your official position as Deputy Assistant Secretary as to 
authorizing that fact to be taken into consideration—that fact of ex- 
emplary postservice conduct—to be taken into consideration in con- 
sidering whether the ex-serviceman’s discharge should be changed 
or not? 

Mr. Jackson. All of the correction boards, where there is a question 
of change of discharge, do take that into consideration, but the distine- 
tion, sir, is this: They take jurisdiction of cases in which there is an 
alleged injustice or error. 

Having taken that case, and if they find that there was an error 
or injustice, in addition, they consider the subsequently conduct, good 
or bad, of the individual. 

Mr. Buanrorp. Do I understand you to mean, Mr. Jackson, that the 
boards for review of discharges and dismissals categorically do not 
take postservice conduct into consideration, but the boards for correc- 
tion of military, naval, and Air Force records do take postservice con- 
duct into consideration, but only take postservice conduct into con- 
sideration if a prior error has been established ? 

Mr. Jackson. The correction boards do not accept a case where the 
sole or alleged basis is favorable conduct. They take jurisdiction of 
a case where there is an allegation of an error or injustice, and in arriv- 
ing at their conclusion in such cases they do consider subsequent good 
or bad conduct. 
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Mr. Huppieston. In other words, the error or injustice is not estab- 
lished first, and then the postservice conduct taken into consideration, 
but the postservice conduct is taken into consideration in arriving at 
the decision as to whether there has been an error in justice incurred ? 

In other words, what I am asking about is, if there is an error or an 
injustice in the issuance of a particular type of discharge, it would 
seem to me—and I should think it would seem to most people—that 
an error or injustice in the issuance of a particular type of discharge, 
of itself, alone, without regard to postservice conduct, would be sufli- 
cient justification for change of the discharge. 

Mr. Jackson. Frequently it is. 

Mr. Huppiesvon. How, in that particular situation, can the post- 
service conduct be even relevant ? 

Mr. Jackson. Well, if a young man 17 or 18 unwisely decided to 
take some money from the fiscal officer's safe, if, after discharge—and 
for that let us assume he got a less than honorable discharge—if after 
discharge he continued to y take money, whenever the opportunity pre- 
sented itself, it may well be a factor in considering whether it was an 
injustice, that is, on the question of whether it was an isolated case 
which did not represent the true basic character of the individual, or 
whether he was fundamentally a thief, in any event, as his subsequent 
conduct might show. 

There is an example where it would have a bearing on the initial 
jurisdictional question of whether it was an injustice. 

Mr. Hvpptestron. I do not see how, if something is just or unjust, 
how occurrences which follow it for a period of several years could 
have any bearing on whether the discharge at the time it was issued 
was just or unjust. 

If that discharge was unjust at that time, then all equity and fair 
play would indicate that it ought to be changed without regard to the 
postservice conduct. If the discharge at that time was just, ‘then with- 
out regard to what had happened since that time, it certainly should 
be sustained. 

Mr. Jackson. The conclusion of whether it is just or unjust is not 
an open or shut question, and to arrive at that conclusion—and I think 
that this sort of rationale prevails not only in correction boards, but 
in the judiciary itself—the question of the amount of sentence, the 
question of whether this should be treated just routinely, w ithin the 
statutory provision, if the amount is sufficient to constitute a serious 
crime, that there are these factors to be determined. 

We are now passing retroactively, or at least the correction boards 
are, on an event that occurred before, and looking back in retrospect 
as to whether or not this was an injustice, the subsequent conduct may 
be relevant. It is not always relevant. 

Mr. Huppresron. Just one other question, Mr. Jackson: Toward 
the end of the statement you mentioned the fact that all of the branches 
of the Armed Forces have adopted a policy of allowing certain classes 
of persons who initially received less than honorable discharges an 
opportunity to apply for reenlistment after 2 years of proper civilian 
behavior, so that they can be afforded a chance to earn an honorable 
discharge on that second enlistment. 

When was that policy adopted by the different services ? 
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Mr. Jackson. Basically, the services have the authority to give 
waivers. However, there has been up until now no uniform or for- 
malized approach to it. 

As I stated in my original statement, since the initiation of the 
activities of this committee, nd especially after having had the privi- 
lege of a very interesting and instructive conference with your chair- 
man, we set up an interservice committee, and one of the results of it 
was an agreement by all three of the services that they would formalize 
this program of giving a lad, or a young man, or anyone, an opportu- 
nity to apply for reenlistment after 2 years of demonstrated cred- 
itable conduct. 

Mr. Huppiesron. That has just been instituted in the past few 
weeks ¢ 

Mr. Jackson. This has been agreed upon about that length of time. 
As a matter of fact, it will be pr omulgated after our testimony at this 
hearin 

Mr. i ree: There have not been any cases that have come up 
yet where a young man has been allowed to reenlist? This is just the 
policy, but the policy has not yet been implemented ? 

Mr. Buanprorp. I would like to indicate for the record that that 
number of people who reenlisted on that basis in calendar year 1956 
is 4 in the Army, 7 in the Navy, 1 in the Air Force, and 7 in the Marine 
Corps—for calendar 1956. 

Mr. Huppieston. That is a total of how many ? 

Mr. Buanprorp. A total of i8 in the entire armed services in 1956. 

Mr. Huppieston. That was before this policy was definitely estab- 
lished as a firm policy by the different services after this committee 
had been organized. Is that not so, Mr. Jackson? These people who 
enlisted were not under this new policy that has been adopted ? 

Mr. Jackson. As I stated, sir, there has always been, or at least for 
considerable years, the pr ocedure for what we call waiver s, that if a 
man comes up and wants to reenlist, and has a less than honorable dis- 
charge, the service can waive that, and as Mr. Blandford says, as a 
result of that, that number have reenlisted. 

Now we have, or I am about to issue, what has been approved by 
all of the three services, as a result of their cogitations, preparatory for 
these hearings, a formalizing of this. 

Mr. Houppteston. But that will not be instituted or implemented 
until these hearings are concluded ? 

Mr. Jackson. This is ready to go; ready for signature. 

Mr. Huppteston. Will it be signed and issued before the conclu- 
sion of these hearings ? 

Mr. Jackson. I plan to issue it after these hearings, and our par- 
ticipation or presentation is over, which might well be tomorrow. 

Mr. Huppieston. And regardless of the action this committee 
might take in this field ? 

Mr. Jackson. Yes, sir. 

Mr. Doyre. Mr. Gubser ? 

Mr. Gusser. Mr. Secretary, I would like to go back to your state- 
ment in which you outline two basic objections to this legislation, and 
if I interpreted your statement correctly, our chairman’s statement of 
intent this morning apparently overcame your objection to No. 1, 
namely, that the issuance, or the consideration, which would lead to 
the issuance of a better type of discharge would not be mandatory, so 
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T am assuming from that that your entire objection rests upon objection 
No. 2, namely, that this would seriously impair military discipline. 

Now, I would like to ask you, Mr. Secretary, if, in your opmion, 
there is a single word in the committee print No. 2 which will have 
one bit of effect upon the manner in which a discharge i is issued in the 
first instance. 

I am talking about reviews. Is there one single word in commit- 
tee print No, 2 which will have an effect upon the issuance of a dis- 
charge or the day a man is discharged ? 

Mr. Jackson. In the first instance, I do not see any; no, sir. 

Mr. Gupser. I feel constrained to ask this question: How could 
that seriously impair military discipline if the system for discharges 
is not changed one bit ? 

Mr. Jackson. I would be glad to go into it, but this is a matter 
which the general will elabor rate on in his testimony with regard to 

rehabilitation. I merely say, without intruding on his presentation, 
that the idea in the mind of a young man in the service, that even 
though he gets a bad discharge, that he will have much less inhibition 
to committing acts which would bring about this discharge if he knew 
that after he went out he could have it changed. 

Mr. Gupser. Mr. Secretary, is that not the same situation that 
would prevail if you said that a man might commit murder, because 
he figured that after he was sentenced he might get a commutation of 
that sentence or he might be placed upon parole ? 

Mr. Jackson. No, sir; because we have, as General Kuhfeld will 
point out, and as I alluded to in my presentation, the boy in the serv- 
ice and are attempting to rehabilitate him, and we say, “You got a 
BCD.” Now, if you want—and we have very formal and effective, 
we hope, means of showing him what that means to him in later life, 
as Congressman Bray br ought out, a stigma. 

We say, “We give you a chance to work that off, and to come out 
with an honorable,” while he is still in service. 

However, that is a somewhat arduous procedure for him, because 
if he has a sentence he has to go through with it; he has to have a 
rehabilitation course, and hopefully, and successfully in many in- 
stances, he comes through with flying colors and gets an honorable dis- 
charge, so the analogy to the general prohibition of capital punish- 
ment, I think, is not applicable. 

I would, Mr. Chairman, like to point out that in my statement I 
said 1108, in the event that it is intended not to be mandatory, is less 
objectionable, 

Mr. Gusser. Am I correct in this assumption, Mr. Secretary: That 
under the system which has prevailed over the past few years, that 
you oftentimes have situations where a man, say, fraudulently enlisted, 
and that his discharge is exactly the same as that of a confirmed drug 
addict, or that we have e a situation where a person who was consistently 
a. w. 0. l. could be in the same situation as one who is an admitted 
homosexual ? 

Mr. Jackson. It eould be. 

Mr. Gusser. Do you think that is right ? 

Mr. Jackson. In the instances where it could be, I think it is; yes, 
sir. Asa matter of fact, the chairman has pointed out that the homo- 
sexual in some instances is a medical problem. 
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Mr. Bianprorp. Do you think, Mr. Jackson, that a man should go 
through life with an undesirable dischar ge which has the same con- 
notation to the general public as another individual who has an un- 
desirable discharge for being an admitted homosexual or admitted 
drug addict just because at the age of 17 he was absent over leave on 5 
occasions ? 

Do you think that he is undesirable from the viewpoint of society 
in the same manner as a homosexual? Would you make a distinction 
between a man that was invited to your home as to the difference be- 
tween an undesirable discharge, because of homosexual tendencies, 
and a man who was undesirable because of a series of petty offenses ? 
In your own thinking, do you think there is a difference between those 
two individuals? 

Mr. Jackson. I certainly would agree that I would not be particu- 
larly anxious to invite homosexuals to my home. I concur. 

Mr. Bianprorp. Do not you, yourself, have a different feeling to- 
ward a man who, at the age of 17 or 18, did not learn discipline, or ob- 
jected to it, and became a pest? That is what happened. The com- 
manding officer just finally threw up his hands and recommended his 
discharge administrative ly because he could not get him convicted by a 
court that would give him a BCD because of one of his offenses that 
was of a minor nature, so they, finally, through administrative action, 
decided to get rid of him, and they hand him an undesirable discharge. 

Do you feel in your own mind that that boy should go through life 
with the same stigma as the one who is an admitted homosexual ? 

Mr. Jackson. I would say it is very difficult to decide on hypotheti- 
cal situations. It is conceivable that the lad who was a. w. o. |. 4 or 5 
times might not even get an honorable discharge. There might be 
factors that would warrant it, where he was utterly defiant and he told 
you the reason he was a. w. o. |., he wanted to get out, as opposed to just 
the laggard, and the lad who had not, as the chairman says, matured 
enough to adjust to the more rigorous pattern of military life; but, on 
the other hand, the homosexual might be congentially so set up as to 
actually have no fault of his unless he indulges in overt acts. It is very 
difficult to parallel cases and weigh them. 

Mr. Bianprorp. Have you read the report of the Committee on 
Government Security ? 

Mr. Jackson. I did the best I could yesterday to go over the sum- 
maries in the paper. 

Mr. Buianprorp. I did the same thing. I was very much intrigued 
with the fact that they have come to a conclusion which many people 
have also concluded, that the services have made a very serious mistake 
in assessing preservice conduct against an individual, in determining 
the nature of his discharge. 

That leads you into a different concept, perhaps, than the postserv- 
ice conduct that we are talking about, but here we have an agency, 
or an organization, that has been studying many matters involving 
security matters, but they, in their collective wisdom, have decided 
that preservice conduct should not be considered whatsoever in deter- 
mining the nature of a man’s discharge from the armed services, and 
yet we know that today there are thousands of people who carry 
around with them discharges based solely on what they did prior to 
entering the service. Do you condone that action ? 
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Mr. Jackson. I would like to say, Mr. Chairman, and Mr. Counsel, 
that personally I have had a great deal of experience in the security 
program. I do have personal views. I would like to state to you, 
sir, that the Commission’s report has not been studied by the Depart- 
ment of Defense, and I am in no position to present an official posi- 
tion with respect to it. 

Mr. Dorie. Mr. Kitchin, any questions ? 

Mr. Kireutn. Yes, Mr. Chairman. 

I would like to ask the Secretary some questions following up what 
Mr. Gubser initiated just now. You know, of course, under the com- 
mittee print that the general discharge, limited, would not entitle this 
GI to any of the benefits, veterans’ benefits, et cetera, that he would 
have been entitled to had he had an honorable discharge. 

Mr. Jackson. Yes, sir. 

Mr. Krrentn. If such limited discharge is granted under the pro- 
visions of this particular act, if it becomes law, it would not entitle 
him to such benefits unless he was entitled to such benefits in his 
original discharge. 

n considering that phase of this bill, do you still say that would 
affect discipline to such a serious extent in the armed services? 

Mr. Jackson. Yes, sir. 

Mr. Krreurn. Following it a little bit further, if the members of 
the armed services were advised—and I presume they will be, or are— 
that although they can rehabilitate themselves and remove a stigma, 
as Mr. Bray has referred to it, by receiving a general discharge, lim- 
ited, that it would still not give them the benefits of those fellow 
members of the armed services who have received and earned an honor- 
able discharge. 

Should that not cure the situation that you point to as a disciplinary 
laxity ? 

Mr. Jackson. No, sir. I do not believe so, because when we say to a 
young man, or when the military people say, “Now, one more of these 
offenses and it will be necessary to give you an undesirable discharge, 
and this is what it means in terms of your social, employment,” et 
cetera, I do not think the fact that he would or would not receive 
veterans’ benefits would be a very strong deterrent when the very fact 
that all of us agree, the lifelong stigma, if you will, of an undesirable 
or bad conduct does not do it. 

Mr. Krrcutn. I might go along with you, Mr. Secretary, on those 
draftees, but an enlistee, in my opinion—and I may be absolutely 
wrong about this—looks toward the retirement benefits, the benefits 
that he would receive upon his doing a good job in the armed services, 
those veteran benefits that would help him reestablish himself in the 
community when he gets out. 

I think, frankly, that is one of the strong adjuncts to our enlistment 
program. I think he would consider that much more gravely than he 
would the mere fact of a social stigma that might be attached to it. 

Mr. Jackson. Of course, we feel, sir, that many of the enlistees are 
not entirely, shall I say, voluntary in their desire to enter the armed 
services. We feel that many of them enlist in preference to being 
drafted, and to that degree it is not entirely a voluntary action, and 
even the enlistees that I refer to, a large percentage of them, leave after 
their obligated period of service. 
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The career man does not get the veterans’ services because he stays in. 

Mr. Krircutrn. Just one more question, and not belaboring this par- 
ticular point too much at this time. On the top of page 4 in your 
statement you say: 

As one further point, I would like to stress the military services—we believe 
millions of veterans as well—particularly oppose any procedure which would 
permit a person who is being separated from the service because of undesirable 
conduct the right t») demand an honorable discharge if he can comply with these 
procedures. 

I presume that that was injected into it before the complete study of 
the committee print. 

Mr. Jackson. No, sir. This did not have reference particularly to 
the committee print. 

Mr. Krrcnrn. There is nothing in the committee print that would 
give weight to that particular statement; is there, Mr. Secretary ¢ 

Mr. Jackson. This was not made with reference to that bill, sir. 

Mr. Branprorp. I might interject and say that the subcommittee 
can probably completely concur in the statement that Mr. Jackson 
has made. 

Mr. Krrenty. I think so. 

Mr. Jackson. To answer your question, sir, I did not mean to imply 
that this procedure was in the committee print. 

Mr. Krrcnry. There is only one other question, following up what 
Mr. Huddleston asked a few moments ago, about the new policy that 
is now being established on a formal basis that you had referred to, 
which had been in effect at least in 18 instances in the year 1956. 

On the top of page 5 you say, “extending certain classes of persons.” 
Could you elaborate on that, or would you rather have the general 
take that when he presents his testimony ? 

Mr. Jackson. We propose to provide, I think quite paralleling 1108 
committee print, that you will take into consideration the seriousness 
and circumstances of the offense, the age and military experience, and 
the civilian background, education, employment record, before and 
after, as the committee print, I believe, lists. 

Mr. Kircury. May [I inject this into it, and probably it would 
clarify my opinion, 1f it were the circumstances of offenses and dis- 
charges instead of persons. “Persons” is a little confusing to me, or 
classes of persons. 

Mr. Jackson. That is the import of it; offenses committed by the 
person. 

Mr. Doyte. Mr. Burns? 

Mr. Burns. No questions, Mr. Chairman. 

Mr. Dorie. Thank you. We appreciate your being here. 

Mr. Bianprorp. I have one question, Mr. Chairman. 

Mr. Doyie. Mr. Blandford ? 

Mr. Bianprorp. As I understand your statement, Mr. Jackson, you 
are opposed-to 1108 because of the mandatory provisions that post- 
service conduct would require the boards to grant an honorable dis- 
charge, and that has been eliminated in the e ommittee print. 

You are opposed to that portion of 1108 which required postservice 
conduct, if exemplary, to not only be the basis for a new discharge, but 
an honorable dise harge, and that has been eliminated from the com- 
mittee print. There remains, therefore, only one effect of 1108 which 
bothers you, and that is the fact that any statute might have the effect 
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of endangering discipline, if an individual knew that after commit- 
ting a crime or an offense it would be possible for a board to take into 
consideration his postservice conduct as a factor in determining 
whether or not he should have a new type of discharge. 

Would I be correct in assuming, therefore, that you are opposed to 
the powers of the President to grant pardons to convicted deserters in 
time of war? 

Mr. Jackson. No. That does not follow. 

Mr. Bianprorp. Do you not think that if there is a power to grant 
pardons, based upon conduct which takes into consideration the seri- 
ousness of the crime, which does not make a man whole, it does not 
remove the fact that he had been convicted of a crime, do you not 
think that we should also extend that same privilege to a board under 
the jurisdiction of the Department of Defense, or boards, to give that 
board an opportunity to consider those cases in the gray area that now 
exists, because as you have stated, the board today will not take a case 
unless there is an error upon which to base the jurisdiction ? 

After taking the case, based upon the error alleged, they will then 
take into consideration postservice conduct. Do you not feel that there 
should be one further step taken, and that is that a board should be 
authorized the right to take into consideration postservice conduct, 
and if they find that the individual has rehabilitated himself, and that, 
considered with the original crime or offense, might then warrant the 
board to give that individual something less than a discharge under 
honorable conditions, namely, a general discharge, limited, which will 
not remove the original discharge, which will not give the individual 
any benefits, but at least will indicate to society that he is not a con- 
firmed criminal; that he is not a confirmed undesirable character? 

Do you see that there is anything basically wrong with that 
principle? 

Mr. Jackson. Counsel, that is a rather involved question. 

Mr. Bianprorp. It certainly it. It is the whole philosophy of this 
bill. I cannot figure out why now, after reading your statement, you 
are opposed to any portion of the committee print. 

Mr. Jackson. Well, my statement said that if 1108, committee 
print No. 2, removes the mandatory provision, it makes the bill less 
objectionable. 

Mr. Bianprorp. And if we give a general discharge and not a dis- 
charge under honorable conditions, I presume that would make it even 
less objectionable, which we have done. 

Mr. Jackson. To that degree, yes. 

Mr. Bianprorp. So the only thing that remains is your inherent op- 
position to a statute telling the boards to do something that the boards 
are already doing. 

Mr. Jackson. No. The boards are not already doing this. 

Mr. Brianprorp. Except for the fact that you have to allege an 
error, 

Mr. Jackson. Let me make it clear, and the boards can speak for 
themselves on this: I have not stated that the boards in every case 
consider postservice conduct. 

Mr. Bianprorp. That is where we differ. That is where the sub- 
committee will perhaps differ with you. The subcommittee says that 
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the board should be required to take into consideration, in every case, 
postservice conduct, merely asa factor. You say: 

Let the board has the discretion as to whether or not they will take the post- 
service conduct into consideration. 

Either you feel that the board should not have that authority, or 
perhaps you feel that the board, having that author ity, might exercise 
it improperly, and yet that board is under the control of the Secr etary. 

I do not quite understand your concern. 

Mr. Jackson. Well, there are many eases in which postservice con- 
duct is not at all relevant to whether there was an error or not. 

Mr. Buanpvrorp. That may be quite correct. In that case the board 
does not have to pay any attention to it except that they can considet 
it. The man can say, “I held up six banks while I was a sergeant on 
active duty, and I have not held up any banks for the last 3 years. 1 
am an awfully nice boy.” The board can say, “That is fine; that 
proves you have not held up a bank in the last 3 years. That is all 
it proves,” and they can go right ahead and not change the discharge. 

Mr. Jackson. That is true. They can do that. 

Mr. Buanprorp. That is what this is all.about. That is all this 
bill boils down to, when you get right down to it. 

Mr. Jackson. This is your conclusion. My silence does not mean 
concurrence. 

Mr. Bianprorp. At least it does not mean violent objection any 
more? 

Mr. Jackson. That is also an observation. 

Mr. Doytr. May I address a few questions to the Secretary ? 

I think the subcommittee recognizes, or has been informed, prior to 
the time you came to the service, the ver y splendid service you rendered 
to our country. In your prior position you rendered a. very dis- 
tinguished service as juvenile judge in a juvenile court. Therefore, 
it seems to me that you bring to this discussion very fine experience. 
Weare very glad to have that. 

May I ask : couple of questions? There is no question in your 
mind, then, Mr. Secretary, but that any discharge less than honorable 
does, as you said in your fine statement, and in your answers to ques 
tion, leave the holder or the recipient thereof with a stigmatized condi- 
tion. Is that true? 

Mr. Jackson. That is correct, sir. 

Mr. Doyrte. Both as to the social standing in the community, and as 
to ready ability to obtain dignified and commensurate employment. 

Would you agree with me? 

Mr. Jackson. Yes, sir. 

Mr. Doytez. And, of course, in writing the bill which I did, after 
my study of a couple of years, I then learned that which you now state 
in agreement with me, only I then learned that there are thousands 
T do not mean hundreds—I mean there are thousands, many thousands, 
of former members of the military who hi ave less than honorable dis- 
charges, and who do not, therefore, have any reasonable opportunity 
to gain commensurate employment, and who are frowned upon in thei 
own communities; not only they, Mr. Secretary, but I discovered their 
whole families were in many cases frowned upon by their neighbors 
because the boy, temporarily in the military services in thousands of 
cases, got less than an honorable discharge. 
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Therefore, prefacing the next couple of questions I will ask you, 
I make that statement as a background because this subject of less 
than honorable discharges is not chickenfeed. It deals with thousands 
of boys who have been discharged and who have been handicapped by 
the stigma which you and I agree was a result of their type of dis- 
charge, and their families and their relatives in many cases are 
affected. . 

Now, I notice in your statement you refer to the fact that you are 
now further emphasizing the desire or willingness of the military to 
let a boy who has been back in civilian life for at least 2 years reen- 
list and try to earn an honorable discharge. 

Why do you make it a 2-year period? Why not 1 year, or why not 
3 years? How do you fix the term of 2 years? 

Mr. Jackson. We do not have any magic with respect to the period, 
I presume, any more than the committee has. I understand you fixed 
8; we fixed 2. We do not quarrel particularly on that. I think we all 
agree that it should be a length of time sufficient to warrant a fairly 
sound conclusion as to the boy’s adjustment. 

Mr. Doyte. So in adopting a 2-year term, you did it because you 
felt. that 2 years would be sufficient to prove acceptable conduct in 
civilian life? 

Mr. Jackson. Coupled with the fact, of course, that there is also 
going to be his period of service, when he will prove his worthiness. 

Mr. Doy.e. So that if you choose 2 years as an acceptable term, 
coupled with that later service, our suggestion of 3 years would not 
be out of line? 

Mr. Jackson. That is correct. 

Mr. Dorie. For the same reason. 

Mr. Jackson. That is correct. 

Mr. Doyte. I believe you have had before you at least for a week or 
two the Committee Print No. 2; is that correct ? 

Mr. Jackson. Yes, sir. 

Mr. Dorie. Therefore, in your fine statement on the original H. R. 
1108, you did have also the text of Committee Print No. 2 in mind? 

Mr. Jackson. Yes, sir. 

Mr. Doyir. What specifically, Mr. Secretary, in Committee Print 
No. 2 do you object to ? 

Mr. Jackson. As I tried to point out, sir, the fact that the statute is 
on the books, if it is enacted into law, will have, in the opinion of the 
military departments who are charged with the discipline, and with 
this we in the Department of Defense concur, a very serious 
effect from the very fact that a boy now, by statute, will have a right, 
if he meets the requirements, to go before a board and have a new dis- 
charge issued, 

This, we feel, will greatly affect our rehabilitation program, and 
our prospect of maintaining discipline. When we have a boy stand 
up in court and say, “I want a bad conduct discharge and if you do 
not give it to me, I will commit something else to get one,” which is a 
fact, we feel that we are going to be greatly handicapped when we try 
to explain to a boy the serious implications of a bad discharge, un- 
desirable discharge, and he said, “I will not worry about that, IT will 
get out and get it changed,” that the very point that you make, the 
difficulty of trying to adjust boys to the rigors of military discipline, 
which are so essential, will be seriously hampered. 
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Mr. Doyze. Mr. Secretary, Committee Print No. 2 expressly leaves 
it in the sole judgment of the military boards, It is not compulsory. 
It is optional with the boards, in your sole discretion. We do not here 
set up any compulsory granting of a general discharge, limited. It 
is not mandator y. Itisin your sole discreti ion. 

What is wrong with that? It is optional. It is not the only right 
he gets under this statute. It is to try to prove, by competent evidence, 
by evidence sufficient in the judgment of the military boards. That 
is all, 

May I say this, Mr, Secretary: Both before and since I wrote H. R. 
1108, I was importuned, and have been since, to suggest that there be an 
entirely new board recommended to Congress, a civilian board, com- 
posed entirely of civilians, and I have taken the position, and I do 
now, of recognizing the problem of discipline. 

We members of the subcommittee all do. Congress does, I am sure; 
but you do not find anything in the committee print making it manda- 
tory that you change your original discharge of any kind. You cannot 
find it, sir. Iam sure you cannot. 

Now, why should not the statute then give you that authority? I 
may say, one reason we wrote this as we did i is because in answer to my 
question a couple of years ago—TI have it over the signature of Mr. 
Burgess; I am sure Mr. Blandford has it in front of him in my folder— 
where he stated he felt the boards had no authority under the present 
statute to take into consideration the later exemplary conduct, and I 
would assume from your statement that you do not consider that, unless 
you find error in the original military discharge, substantiating Mr. 
Burgess’ statement. 

I have his signed statement. Therefore, the amendment in the 
statute that we are proposing is to give you that authority. Do you 
not want it? If not, why not? W hy would that interfere with mili- 
tary discipline, to give your own military boards the author ity to take 
into consideration the age of the individual at the time of the incident, 
the normal punishment that might have been adjudged, the moral 
turpitude, if any—why would you not want to take those factors into 
consideration ? 

If you are going to give the lad the right to prove that he is entitled 
to a general ‘discharge—limited—if we are going to give him that 
right to apply for that, what is wrong with it? How could that in- 
terfere with military discipline? 

For instance, there might be 10,000, there might be 20,000 boys that 
now have less than honorable discharges. I do not know. It is many 
thousands, I am sure, from your own records. 

Mr. Bianpvrorp. Eighty thousand, approximately. 

Mr. Dori. Eighty thousand ? 

Mr. Bianprorp. More than that, but 80,000 who have had their 
cases reviewed who have had changes denied. 

Mr. Dove. All right; 80,000 have applied. I do not know how 
many thousands have received those less than honorable discharges 
that have not applied, but probably at least that same number. 

If what you and I agree to is true, Mr. Secretary, these 80,000 that 
have not applied, and a portion of the 80,000 that did apply and were 
turned down, stigmatized for life, according to your own agreement 
with me this morning, why should we not try to, in just cases, amend 
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the statute so that your own military boards, if they find it worthy, 
should be permitted to remove the stigmas? Why? 

How in the world could the possible consideration of these 80,000 
existing cases possibly interfere with military discipline, taking the 
back history into account ? 

Mr. Jackson. Do you want me to comment at this time, sir? 

Mr. Dorie. Yes; please. 

Mr. Jackson. If I may, and again this is quite an extensive state- 
ment leading up to the question, but I would like to have permission 
to say to you, sir, that I did not say I found nothing in the bill that 
would make it mandatory. 

Indeed, the reason why I requested clarification for the legislative 
history was that in my opinion, and although I am not presently in 
the legal business, there was some question about it. 

I am satisfied from what has been said here that what I considered 
to be the mandatory provision in the bill has been amply negated by 
the legislative history, but I did not say that I had no thought or 
question about there being something mandatory, so I wanted to cor- 
rect the record to that, extent, and I am. perfectly satisfied with your 
statement, sir, and with that of your counsel. 

Now, with respect to the matter of the 80,000, I think that you agree, 
sir, and the members of your committee agree, that in that 80,000 
there are X number who do not rate consideration in terms of getting 
a general discharge—limited—even if they have been exemplary. 

Mr. Dorie. We will so stipulate. We recognize that is true. 

Mr. Jackson. So whether that brings it down to 2,000 or to 78,000, 
nobody knows. 

Mr. Bianprorv. Mr. Chairman, may I ask Mr. Jackson this ques- 
on _ connection with his concern over what effects this bill will 

ave 

Would I interpret what you have said to mean that in your opinion 
section 302 of the Servicemen’s Readjustment Act had a very serious 
effect. upon maintaining discipline in the armed services and that sec- 
tion 207 of the Legislative Reorganization Act had a further very 
serious effect upon maintaining discipline because those two boards 
were established to review discharges, and these boys, all of them who 
are back-door lawyers, know that those boards exist and that as a 
result of the passage of those two laws, you have had more people 
discharged from the armed services who felt that they could go back 
and get their discharges changed ? 

Do you honestly feel that the existence of these two laws has brought 
about more disciplinary problems? 

Mr. Jackson. I have never made any such statement. 

Mr. Bianprorp. No. I am inferring what you are saying is that 
any time we give a board power to do something, we attract attention 
of the GI to the fact that he can have his discharge changed. ‘There- 
fore, you must also feel the same way about the Servicemen’s Read- 
justment Act of 1944 and the Legislative Reorganization Act of 1946. 

Mr. Jackson. I do not think that follows completely. I would not 
be prepared to say that it has not been a factor in the discipline area, 
but the main thing here is no matter how you behave in the service, 
if you behave yourself after you get out, you have a chance of getting 
a new discharge. 
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This is something quite apart from the fact that there were, as the 
Congress knows, during the latter part of the war, a great many, 
for one reason of another, BCD’s, et cetera, which were, upon consider- 
ation, considered unjust. 

Now, how far a boy would argue that, because those were changed, 
I am going to go to the limit and get one or not, I cannot say, but cer- 

tainly I think ‘that is different from saying, Ww hatever I do, as long 
as when I get out, if I behave my self, I ‘have a chance of coming ¢ lean 
with a different piece of paper.” 

Mr. Buanprorp. Mr. Chairman, may I suggest, because of the time 
factor, that Mr. Robinson and, is it Mr. Taft, and Mr. Curley are 
here, and all three of ther: can answer some questions. 

Mr. Robinson, would vou step up here for a moment and identify 
yourself for the reporter? I would like to get one thing straight for 
the record. 


STATEMENT OF GEORGE S. ROBINSON, DEPUTY SPECIAL ASSISTANT 
TO THE SECRETARY OF THE AIR FORCE FOR INSTALLATIONS; 
AND CHAIRMAN, AIR FORCE BOARD FOR CORRECTION OF MILI- 
TARY RECORDS 


Mr. Ropinson. I am George S. Robinson, deputy special assistant 
to the Secretary of the Air Force for Installations, and I am also 
Chairman of the Air Force Board for the Correction of Military 
Records, 

Mr. Bianprorp. Mr. Robinson, do you or do you not take postservice 
conduct into consideration in reviewing cases ? 

Mr. Rortnson. We certainly do. 

Mr. Bianprorp. You do take it into consideration ? 

Mr. Ropinson. Yes, sir. 

Mr. Bianprorp. Do you feel that taking postservice conduct into 
consideration has brought about a marked increase in military prob- 
lems in the armed services ? 

Mr. Rosinson. I do not know whether I am qualified to answer that. 
I can give a personal opinion, based on no experience at all: My re- 
action would be that it does not. I am not qualified to speak on that. 

Mr. Bianprorp. It does not? 

Mr. Rorrnson. Does not. 

Mr. Buianprorp. In order to have your board take jurisdiction, if 
I allege in-my petition that at the time the offense was committed, I 
was 17; that T had only been in the service for 4 months; that what 
I did was considered of minor import in the civilian jurisprudence ; 
that there was no moral turpitude involved; that I actually was absent, 
we will say, over leave, on four successive occasions, and as a result, I 
went before a section VIII board and they gave me an undesirable dis- 
charge: on the basis of that statement, would you take jurisdiction 
over the case if I request a review of my discharge? 

Mr. Rogtnson. I think we probably would. 

Mr. Bianprorp. You would. Therefore, I have alleged no error. 
I have merely alleged an injustice. Therefore, no error has to be 
alleged. It is just an injustice. I say itis inequitable. Therefore, you 
take jurisdiction; is that right ? 

Mr. Rorinson. That is right. 
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Mr. Buanprorp. Then I come in with evidence of my good behavior 
afterward, and you find it is a borderline case. Does my postservice 
conduct have any effect upon the decision of the Board ¢ 

Mr. Rosrnson. Yes. 

Mr. Bianprorpb. Then what possible effect can this bill have upon 
the actions of your Board ? 

Mr. Rostnson. Well, my own personal feeling is that there is noth- 
ing in this bill that tells the Board—let me put it this way : 

There is nothing in the bill that says we shall consider something 
if we did not already consider it. 

Mr. Brianprorp. Thank you very much. That is all I want to know. 

Mr. Rorsrnson. I would make one thing clear, and perhaps I can 
point it up by a specific case which has come to my mind. We had 
an application from a captain who had a very enviable record in the 
Air Force. I think he completed 25 or 50 missions. He came home— 
I think he was on his way out—and I think he got liquored up a little 
bit one night. He broke in with another lad to a place where they 
kept some recreational equipment and stole some insignificant items. 

He was apprehended and court martialed, I believe, for larceny, I 
don’t know whether it was petty larceny or what. But he was found 
guilty. 

He came back to our Board and filed an application for a change in 
the nature of his dismissal about 5 years after he left the service. He 
alleged what had actually happened. He admitted that he had com- 
mitted the offense, and he alleged that since he was out, and he had 
affidavits to support it, that he was mi inager of some power concern 
out in the far W est, had three kids and was a good churehgoing lad, 
happily married, and I remember I asked him ‘why he had waited so 
long to come back before the Board to ask for a change in the nature 
of his dismissal. 

He said that he wanted to demonstrate that le had lived a good life 
after he got out, but he was primarily concerned with the fact that he 
said he had a good combat record, and when his kids grew up and he 
was asked about his service he wanted to be able to tell them he got 
out under decent conditions. 

There was no error in the fact that he was court-martialed, We 
have always given a rather broad, liberal interpretation to the phrase 
in the act. 

Mr. Buanprorp. Did you change the discharge ? 

Mr. Ropsrnson. We did. 

Mr. Buianprorp. Mr. Robinson, may I ask this question: Do -you 
feel, as a board chairman, that you would like to have the authority 
to grant something new, this general discharge limited, in that gray 
area where you do not want to give a man an honorable discharge or 
dishonorable discharge but you ‘do not think he ought to carry a dis- 
honorable discharge on his back the rest of his life? Don’t you think 
you would like to have that authority ? 

Mr. Rostnson. I am not so sure. I would rather look at it asa board 
chairman this way: 

If the fellow has a good case and can demonstrate these things that 
we take into consideration to our satisfaction, I would rather see him 
present a ease and get his original discharge changed. 








Mr. Biawprorp. Do you think there are cases where you would give 
a man a general discharge limited where you would not give him a 
discharge under honorable conditions? 

Mr. Rorrnson. Yes; I would answer that “Yes.” 

Mr. Gvuaser. Do you have available to you the comparative figures 
of offenses which might lead to a discharge less than honorable for 
the Air Force, the Navy, and the Army? I am trying to find out 
whether or not, with this policy which you have already put into effect, 
you have more trouble with your enlisted airmen and officers than do 
the Navy and the Army. 

Do you believe the Air Force has more of a disciplinary problem 
than the Navy and the Army ¢ 

Mr. Rogsrnson. I wouldn’t know. 

Mr. Buanprorp. Mr. Robinson is Chairman of the Air Force Board. 

I injected Mr. Robinson because it is getting along in time and we 
have not heard from General Kuhfeld. I thought we ought to settle 
this problem before we continue on. 

Mr. Dorie. Before we go to the next witness, might I call attention, 
in view of our discussion, Mr. Secretary, to committee print No. 2. 

I will read on page 12, but the same-langmage ocecurs.elsewhere. 

In the case of any individual heretofore or hereafter discharged or dismissed 
from any of the Armed Forces under conditions other than honorable, except by 
sentence of the general court martial, the appropriate board shall issue to such 
individual a general discharge limited, dated as of the date of the decision by 
the Board. If, after taking into consideration in each case the reasons for the 
nature of the original discharge or dismissal, including but not limited to, the 
conditions that prevailed at the time of the incident, the age of the individual at 
the time of the incident, the normal punishment that might have been adjudged, 
and the moral turpitude, if any, if it is established to the satisfaction of the 
Board by oral and written evidence or both. 

That certainly is crystal clear that it leaves it up to the discretion 
and determination of the Board, its option. It isnot mandatory. The 
reason I put that into the record here, Mr. Secretary, is to clarify your 
thinking that we, the subcommittee, say it is not mandatory and not 
intended tobe. This shall be issued unless it is established to the satis- 
faction of the Board. 

Mr. Huppteston. The only thing mandatory is that the Board take 
that into consideration. 

Mr. Doyte. That is right. 

Mr. Huppteston. They have to take that into consideration under 
this bill. 

Mr. Doytz. That is right. They take these four points into consid- 
eration but not limited to those. 

Then it provides, on page 13, how the written evidence or oral 
evidence shall be presented. 

Mr. Rosgrnson. I would like to make one observation which pertains 
to the bill, and I may have misled you in saying that in this specific 
case I mentioned that the Board changed the nature of the dismissal. 

The Correction Board does not change anything. It merely recom- 
mends to the Secretary. In other words, as the bill is presently writ- 
ten with regard to general discharges, it gives the Board the authority 
to do it, and the Board has no authority at the present time to change 
a discharge. It is merely a recommendation. 

Mr. Huppieston. How firm is that recommendation? Have you 
ever been overruled ? 
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Mr. Rosrnson. Normally the Secretary follows the recommenda- 
tion of the Board. 

Mr. Huppieston. Have you ever been overruled / 

Mr. Rostnson. Yes; the Board has been overruled. 

Mr. Dorie. Any other questions? 

Mr. Bray. In my earlier questions, Mr. Secretary, I do not believe 
I made myself clear in this: 

I think today, in recent years, that all the services have made a very 
distinct progress inthe matter of reviews, uniform courts martial, uni- 
form discharges generally. 

I think during the war period and immediately after the war it was 
very bad, and a great deal of the injustices that we are now trying to 
do something about took place during those years. I remember one 
battalion had all kinds of trouble with their people, disciplinary prob- 
lems. It seems the officer was tied up in special courts. 

Another battalion, same type of men, had no disciplinary problems. 

I do not know the number of discharges ultimately given in this bat- 
talion, but it was very high. I doubt if there was one given in the 
other. In that case it was plainly very poor leadership. It could not 
have been anything else. 

They finally got rid-of the commander who had that bad problem, 
but the damage was done to many soldiers. Yet they were not any 
worse than the other outfits. 

Conditions were bad in those days, and for that reason I think 
something ought to be done to take care of that. 

I doubt whether you will have too much trouble today because you 
have made a lot of improvements, but this bill goes back and takes care 
of those cases. That is why I am interested in it, and the same applies 
to other members of the committee. 

I want to mention one little matter. I ran into a case of a lawyer, 
a man:-who-had a very fine service record, but toward the end of the 
service, after he came back to the United States, he got into plenty 
of trouble. 

He continued afterward to get into plenty of trouble. 

Plainly something happened to that man and he would not have 
come under this bill. If he had straightened out afterward he would, 
but there was a line of demarcation there where something went wrong. 
At least he had not rehabilitated himself. 

For that reason I think it is rather important to consider this post- 
discharge period. 

Mr. Doyix. Thank you very much for coming, Mr. Secretary, and 
bringing your distinguished associates. 

The committee and I, as chairman, want to thank you for the very 
careful consideration you have given to this subject ever since we 
called it to your own attention. 

We know that we will continue to have the benefit of your fine ex- 
perience. 

Mr. Gupser. One question, Mr. Chairman. 

Mr. Secretary, would you object to committee print No. 2 if the re- 
view that it calls for were purely retroactive and did not apply to the 
future? 

Mr. Jackson. I think to a lesser degree, the concern that T have, 
that I tried to bring out and as reflected by those charged with disci- 
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pline in the services, is'the psychological impact on the members of 
the Armed Forces whom we are trying to rehabilitate. 

Your point, I take it, is that this could be counteracted by saying 
it will not apply to you in the future. Is that the import of your 
suggestion, if the bill were merely retroactive ? 

Mr. Gurser. No. There is no particular import to what I say. I am 
merely trying to get your view as to whether or not you would oppose 
committee print No 2 if it were retroactive. There is no ulterior 
motive in my mind. 

Mr. Jackson. I am sure there is not. I was trying to get a basis 
on which to formulate a reply. 

Mr. Gupser. Do you think it would hurt discipline in the future ? 

Mr. Jackson. I think it would be less worrisome from the stand- 
point of discipline in the future in the event that you could make it 
clear to the people now on the Board that you are not going to get this 
discharge that you are now so nonconcerned about, changed just be- 
cause you behave yourself afterward. 

To that degree it would have a less worrisome effect on discipline. 

Mr. Doyte. In the memorandum you are going to issue would it, be 
consistent with your procedures if we have the benefit of reviewing 
that during these hearings in order that we might study it? 

Mr. Jackson. I would ‘De hi uppy to submit it. 

Mr. Doyte. We are going into executive session with this commit- 
tee tomorrow morning. My thought is that it might be helpful to us. 

Mr. Jackson. Mr. Chairman, I would be happy to submit it and 
I would be very happy to refrain from signing it until you gentlemen 
have the benefit of looking at it. 

Mr. Doyitx. Thank you very much. If we could have a copy of it 
today we can study it overnight. 

Mr. Jackson. I will give a copy to Mr. Blandford. 

Mr. Doytr. Thank you, Mr. Secretary. 

Major General Kuhfeld, might I make this suggestion ? 

The 12 o’clock session is about to start. 

Will you proceed, General ? 


STATEMENT OF MAJ. GEN. ALBERT M. KUHFELD, USAF, THE ASSIST- 
ANT JUDGE ADVOCATE GENERAL, UNITED STATES AIR FORCE 


General Kunrexp. I, too, appreciate the opportunity of being here 
and stating our views in connection with these various bills. 

Mr. Doyte. I notice, General, that you are going to refer to this 
chart. Could you give us that benefit at this time without reading 
your fine statement ? 

General Kunrevp. The only purpose of the chart is to illustrate the 
number of people we are talking about in connection with all of these 
bills. 

I might point out that 96.1 percent of all of the discharges from the 
armed services have been under honorable conditions, and that in- 
cludes across the board. 

Mr. Doyte. Under what term ? 

General Kunrevp. Across the board from the standpoint of om 
sampling. Wecan say 96.1 percent of the discharges- 

Mr. Bray. That is over what period of time ? 
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General Kunrew. It is the result of a:sampling which would bear 
out the situation. 

Mr. Bray. In what periods? You speak of the fiscal years 1955 
and 1956? 

General Kunrexp. Yes. I usethisasasample. This is pretty much 
the way it has run all the way through. 

Mr. Bray. Back in the years of 1945-46, 1946-47, it would be the 
same ¢ 

Mr. Buanprorp. July 1, 1954, to July 1,1956. Isthat right? 

General Kunrerp. Yes. 

Then we are pointing out that under less than honorable condition 
discharges, 2.4 percent were undesirable and 1.5 percent were punitive, 
in other words, as a result of trial. 

Mr. Dorie. What was the total of our military strength ? 

General Kunrerp. Close to 3 million people. 

Mr. Doyte. Approximately 214 percent of the undesirable dis- 
charges out of a total of about 3 million. 

Mr. Buanprorp. About 65,000, Mr. Chairman. 

Mr. Dorie. Mr. Blandford says.there were about 65,000. 

General Kunretp. That is about what it would run; yes. 

Mr. Doyrx. Two and a half percent of those were undesirable ? 

General Kunrevp. Yes, sir. 

Mr. Buanprorp. We also ought to know this: Out of that 65,000 
how many were undesirable by reason of fraudulent enlistment and 
how many through petty offenses? 

General Kunrexp. I don’t have it broken down, Mr. Blandford. I 
think it would be a rather difficult thing to get on-the-nose statistics. 
We would have to do it ona paar basis. 

Mr. Buianprorp. As you can well ‘see, this lumping together of 
people who enlist tratidelontl+ with a homo, it doesn’t make sense. 

General Kunretp. The discharge itself would have reference to the 
regulation under which they were discharged and that would indicate. 

Mr. Bianprorp. The trouble is that the 8-year-old doesn’t. under- 
stand the regulation when he finds it in his Daddy’s drawer. All he 
sees is undesirable. 

General Kuurevp. That could be rectified by writing on there what 
he got it for. 

Mr. Bianprorp. That might make it worse. 

General Kunrerp. That is right. 

I was wondering, Mr. Chairman, if before we get into a detail I 
wanted to bring to the attention of the committee if I might not have 
the opportunity of clarifying just for a minute something Mr, Hud- 
dleston asked about, and that was this matter of waivers, punitive 
discharges for reenlistment, whether that was recent. 

This fits in with your idea to see what is being done with it, Mr. 
Chairman. 

A group of us in the Air Force, and I think I can start my whole 
paper by saying it has been my concept, ever since I have had any- 
thing to do w ith this entire program, that I want to do everything I 
possibly can to give an individual an opportunity to come out of the 
service with pride in the time he has served and not as an apology for 
every day that he is in. 

I will agree with the members of the committee that if a man comes 
out with a punitive discharge or an undesirable discharge he is virtu- 
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ally in a,pesition where he has to apologize for the time he has been 
in the service. 

This we want to,preventif we can. So for a period of about a year 
a group of us in the Air Force were studying this proposition of a 
waiver. The statute (10 U.S. C. 8253 (b)), goes into the proposition 
of permitting a service Secretary to waive what is categorically set 
as a disability, to wit, the fact that a man terminated his discharge 
under conditions other than honorable. ‘The statute provided that the 
Secretary may waive. 

In the past each of the services has permitted some people to re- 
enlist after they have had a punitive discharge, but it has been done 
more or less on a hit-and-miss, or an individual basis. ‘The study we 
were making culminated in two orders which were signed by the Secre- 
tary of the Air Force. One of them was on March 6, 1957, No, 222.4. 

This, incidentally, was signed by Mr. Douglas w hen he was Under 
Secretary. He is now Secretary of the Air Force. It provides simply 
this: 

The Deputy for Manpower, Personnel, and Organization to the Assistant 
Secretary of the Air Force (Manpower, Personnel, and Reserve Forces), and 
the Assistant for Clemency and Parole to the Deputy are authorized to. con- 
sider applications for enlistment submitted by former Air Force personnel last 
separated by dishonorable or bad conduct discharge and to make a determina- 
tion as to whether such discharge shall be a bar to enlistment. These officials 
are authorized to announce the decision of the Secretary of the Air Force, pur- 
suant to title 10, United States Code, section 8253 (b). 

2. This authority shall be exercised in accordance with policies and procedures 
established and approved by the Assistant Secretary of the Air Force (Manpower, 
Personnel, and Reserve Forces). 

8. Memorandum for the Deputy for Manpower, Personnel, and Organization, 
SAFMP, subject as above, dated February 20, 1957, from the Under Secretary 
of the Air Force is hereby superseded. 

We had started this in February of 1957, but the order was issued in 
a different form, same content. 

4. This order is issued in accordance with Air Force Regulation 11-18, July 
16, 1954; Subject: Instruments of Delegation or Assignment of Statutory Au- 
thority. 

In connection with that we have an established procedure under 
which the individual may make application, and the applications go 
into the Deputy for Manpower and Personnel in the Secretary’s office, 
and various affidavits must be submitted, and they are predicated 
pretty much on the fact that the man did a good job since he got out 
of the service, and this is in effect in the Air Force and has been i in 
effect, and we are handling applications under it at the present time. 

Undoubtedly Mr. Huddleston already noticed that I was talking 
here only about a dishonorable discharge and bad-conduct disc harge. 

At the same time, on March 6, we were considering the same kind 
of waivers with regard to administrative discharges, “but because the 
action on them, on administratives, was going to be delegated else- 
where than the action on punitives, it resulted in two separate orders. 

The second one is 222.5 dated April 5, 1957. This was signed by 
David S. Smith, Assistant Secretary of the Air Force. 


The Director, Secretary of the Air Force Personnel Council, is authorized to 
consider applications for enlistment submitted by former Air Force personnel 
last separated by an administrative discharge which is a bar to enlistment 
(AFM 39-9) and to announced the decision of the Secretary of the Air Force 
pursuant to title 10, (U, S. C.), section 8253 (b). 
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2. This authority shall be exercised in accordance with policies and procedures 
established and approved by the Assistant Secretary of the Air Force (Man- 
power, Personnel, and Reserve Forces). 

3. This order is issued in accordance with AFR 11-18, July 16, 1954; Subject: 
Instruments of Delegation for Assignment of Statutory Authority. 

That, too, is implemented by procedures which provide for similar 
affidavits and similar papers, and I would be pleased to leave these 
with the committee if the committee would like to receive them. 

Mr. Dorie. We would be pleased to have them go right into the 
record. 

General Kunreip. If I may proceed with the statement, Mr, Chair- 
man. 

Mr, Dorit. How many applications have we had under this order 
of March 1957? 

General Kunrexip. We have had in the nature of about 20. 

Mr. Doyir. How many have you approved ? 

General Kuure.p. I might say in connection with this procedure 
that we first got out telegrams to all of the recruiting officers pointing 
out that this possibility was open to an individual who had been sepa- 
rated with an administrative discharge undesirable or punitively. 

We have had people making trips, coming down to the office, coming 
down to Washington to the Pentagon to inquire about this. 

Each of them, each of these individuals was furnished with the pro- 
cedures and told what was required. 

We haven’t gotten since this procedure was established, we have not 
received any finished application. This is a new thing from the stand- 
point of an established procedure, and we haven’t gotten any finished 
procedures. 

I have heard discussion about some of these applications, and 
I know from what the individual has said it is contemplated that he 
will be granted a waiver when he brings in the necessary papers to 
comply with the Secretary’s procedure. 

Mr. Doytx. It is clear, then, that there is a need in some area for 
some such improvement, is there not? 

General Kunrexp. Yes, sir. As I say, I have felt all the time that 
an individual should be given every opportunity humanly possible to 
earn an honorable discharge, and this, I think, is what we ive when 
we get to an individual who will say, Mr. Air Force, or Mr. Army, Mr. 
Navy, Mr, Marine Corps, I am willing to put in this application and 
I am willing to serve for 2 years or 3 years, whatever the minimum 
enlistment happens to be, in order to earn an honorable discharge. 

I think I personally and the services will go all the way down the 
line with that individual. 

He is sincere, indicates he wants nothing for nothing, and wants an 
opportunity to earn an honorable discharge, and I am sure all the 
services will bend over backward to give him that opportunity. 

Mr. Doyte. I wonder why you have not had a single application 
completed ? 

General Kunretp, I think I can answer that, Mr. Chairman. The 
reason is that the information, the preliminary information on this was 

rotten out in the form of telegrams to the various recruiting offices. 
Jp to the present time the information about these procedures has 
been gained by people who have gone in to enlist and then have told 
the recruiting sergeant what his problem was. The recruiting ser- 
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geant brought this to his attention, and the recruiting sergeant, too, 
didn’t know what the individual would need. ‘Therefore the individ- 
uals have come down to Washington to find out. 

At the present time both of ‘these orders and the established pro- 
cedures are being incorporated into Air Force regulations. When 
those Air Force regulations have been published, and that takes time 
to get them coordinated and get all the regulations that dovetail in 
changed, when those regulations have been promulgated and sent 
throughout the Air Force, I antic ipate that these things will be han- 
dled much more rapidly because the individual will know what he 
needs. At the present time he does not. 

Mr. Buanprorp. I can understand this from the basic training aspect, 
but did you give any consideration to accepting application. after a 
person’s disc har ge from the Air Force, Army, or Navy? 

General Kunrerp. The S. O. P. issued under the regulation, and 
the thing that has been talked about in the Department of the Defense 
in connection with this whole problem, is not going to prohibit cross 
enlistment. 

The thing is, from a primary responsibility standpoint, we do not 
want to be in the position where we are taking people who have been 
separated punitively from the Army or Navy without the Army or 
the Navy concurrence. 

We recognize this: There may be a man who fits in this category 
who has a skill which is important to the Air Force, overage to the 
Navy at that particular time, and the proposal, when we get into an 
interservice sort of situation, is to provide that by interservice coordi- 
nation, that individual, although discharged from the Navy and 
found acceptable by the Navy on this reenlistment program, may be 
permitted to enlist in the Air Force. I think that will all work out 
in due time. 

Mr. Buianprorp. May I suggest you explain to the subcommittee the 
Amarillo plan at this point? I think that is very important in the 
overall approach to this whole subject. 

General Kunretp. It is a little bit out of order, Mr. Chairman, and 
when Mr. Blandford asks me to explain the Amarillo plan I think he 
gets right into the, if I may use the term, guts of the objection which 
I have personally to this bill. I think this is the objection which the 
services generally have. 

We have been trying to set up, ever since I have had anything to 
do with the administration of military justice in the service, and that 
has been for some little time—— 

Mr. Doy1tx. How many years? 

General Kunrerp. I came into the office on July 1, 1948, which was 
the time that the United States Air Force started exercising its own 
jurisdiction after a separate Air Force was established, and prior to 
that I had been staff judge advocate in the field. 

It has been my feeling that something had to be done to take care of 
these kids, you might call them th: at, who get off on the wrong track. 

General Harmon, my boss, has felt, and people i in the Air Force have 
felt generally, and people in the Sec retary s office have felt, that there 
is a ‘responsibility we owe to the public to do everything we can to 
send this youngster out of the service with an honorable disc harge if 
we possibly can. 
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We had worked out, and I will explain this in considerable detail 
when I go into my statement, posttrial procedures for investigating 
into the entire background of an individual to try to see if something 
could be done from the standpoint of retaining him in the service and 
rehabilitating and restoring him. 

That was working out fairly successfully. ‘Then we came into this 
kind of a situation. It was the feeling of many of us, and Mr. Zuckert 
was in on this when he was Assistant Secretary of the Air Force, and 
Mr. Finletter was in on it and worked with it personally, there was a 
feeling on the part of many of us that if you put an individual in a 
disciplinary barracks and he heard the door shut, clanged, and the key 
turned, maybe that did something to him psychologically and you 
would have a difficult time in overcoming it. 

To give these people every opportunity to restore as soon as possible 
we made a considerable study of different kinds of punitive institu- 
tions and installations. We checked Chino, in California, an open 
type installation, and we checked the institution operated by the Fed- 
eral Government in Texas, Seagoville. 

As a result of these checks we decided we wanted to have an open 
type installation to use to restore and rehabilitate these people. 

Out of it all came the Amarillo program. What we tried to do was 
to pick out a training base. We put the program at Amarillo, Tex. 
We have youngsters down there learning airplane mechanics, food 
service, and various technical skills in the Air Force, and on the same 
kind of a street and in precisely the same kinds of buildings, with no 
fence, no armed guard or anything of the kind, we have the 3,320 
retraining group. We send these youngsters there. 

I may be using the wrong term when I say youngsters because we 
make no distinction about their age, and we make no distinction about 
the offenses. 

We send people there who have been convicted of embezzlement and 
given 5 or 6 years and people convicted of desertions, everything but 
drugs, homosexuals, and sex offenses, and habitual drunks, the kinds 
of people you can do nothing with in this kind of program, 

We send them down to this institution. It is staffed with people 
who are experts in crimmology, psychiatry, psychologists, case 
workers, criminologists, people who can look at this thing as an indi- 
vidual problem of this particular boy sent down there. 

We do not call them prisoner Jones or Smith, but he is retrainee 
Jones and retrainee Smith. . He has his own little room and not a 
cell, no doors locked. He has his own.little room. 

He associates with nobody armed with any gun or anything of the 
kind. He doesn’t have any prisoner chaser chasing him around when 
he is working. 

The institution is set up on what we calla four-phase program. We 
bring these people in. 

The first phase is to get acquainted with him, get him acquainted 
with the institution, find out what he needs and let him know what 
we can do to satisfy those needs. There is no set time for that phase. 
It depends on the individual, on how fast you can get to him, how fast 
you can make him understand what his problem is as an individual, 
and what we can do to help him. 

Then we go into phase 2: In connection with phase 2 we have to 
decide first what is this man’s educational standing. If he cannot 











2384 


make certain grades, if he could not pass a certain level of work from 
the standpoint of a school, his primary duty, then, until he can be 
brought up to that level or until we can determine he never will make 
that level, is schooling. So he is given schooling in the same kinds of 
schools that the boys in America would get from the standpoint of his- 
tory, geometry, algebra, and the general run of school work. 

In connection with this whole thing we have aptitude tests. We 
will find that sometimes a man gets off on the wrong foot because he is 
a sort of square peg we are trying to fit in a round hole, so you give 
him aptitude tests. You find out what he wants to do, what he has 
aptitudes for, and what he will be the most interested in. 

So now he goes in in the phase 3 program. He goes into training 
for that particular job which he has been selected for, taking into 
consideration his desires and everything of the kind. He works 
through that. 

He has time for recreation. We have baseball teams, football teams, 
they participate in parades, and he goes into these programs, and 
he is taught to be an airman and an American citizen. 

Then we get into phase 4, and that is the prerestoration phase. 
When he gets into this he is sent, without any guard or anything, 
and all we are relying on is his promise to come back in the evenin 
and spend his time with the group, his promise to comply with the 
rules. He goes with no guard. 

The other people on the base perhaps don’t even know he is from 
the retraining group. He works in the base itself with other people 
doing that particular job. 

If his desires and aptitudes indicated, we will say, an airplane me- 
chanic, he will go into that school and work with the people in that 
school as an apprentice learning that particular thing. 

Then throughout all of this program the man is being constantly 
counseled, shortcomings brought to his attention, constant reports 
amade on him, and he is constantly kept advised as to how he is 
progressing. 

Phase 4 is the restoration phase we are trying to shoot at. I have 
been there many times to the 3,320 at Amarillo. I am proud of the 
fact we have the dedicated group down there that we have trying to 
do the job. 

We have sent people down there who have sentences up to 5 years 
and more. When we send them down there it is not a proposition 
that you have a 5-year sentence to serve and you serve that 5-year 
sentence with time off for good behavior. It is the problem of how 
fast can he get through this thing and can we be convinced that he 
will make a go of it on restoration. 

It is not all rosy because with some of these people long before 
they get that far you are convinced they will not make a go of it, 
their heart, is not in it, you never will be able to rehabilitate them, and 
they might be transferred into a disciplinary barracks. 

If a man makes a go of it, I have seen people go down with 5-year 
sentences and restored to duty within a year. 

Mr. Buanprorp. Who recommends the people for retraining—who- 
ever has court-martial jurisdiction ? 

General Kunretp. There are severa! methods of getting in there. 
First of all our regulation 125-2 specifically provides that the officer 
exercising court-martial jurisdiction over that man may send him to 
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the retraining group. That is done generally on the recommendations 
of the provost marshal people and the judge advocate at that particu- 
lar base. 

Then we set up in connection with this Amarillo program the Shep- 
pard screening program. We felt maybe some of these people who 
should go to Amarillo were being missed so we set up an experimental 
situation. We have about 20 or 30 bases participating in this program. 
If the commander does not send the individual to Denali he con- 
cludes he will not take the responsibility of sending this boy directly 
to Amarillo, he sends him to Sheppard. If he is sentenced to confine- 
ment for over a month, he goes to the Sheppard screening group. We 
try to staff this screening group with the same kinds of experts we 
have at Amarillo, only they have a different job to do. They don’t 
keep them there permanently. 

This screening group then going into the entire proposition can send 
a man from the screening group to Amarillo. Many times it does. 

Many times the judge advocate’s review will say that this individual, 
according to the psychiatrist, indicates thus and so, If this can be 
eliminated we feel he would be an excellent rehabilitation risk. 

Mr. Bianprorp. How long has this been in operation ? 

General Kunrevp. Since about 1950. 

Mr. BLanprorp. Have you noticed any marked increase in the num- 
ber of embezzlement cases in the Air Force as the result of the adoption 
of it? 

General Kunrerp. No. 

Mr. Buianprorp. In other words, the idea that you can embezzle 
and if you get caught you still could go to Amarillo doesn’t encourage 
embezzlement ? 

General Kunrevp. It doesn’t—— 

Mr. Buanprorp. You see what I am getting at? You have put into 
effect a system which encourages people to do things, and this should 
be a worry, because here is a new system, and a man can say even if I 
get caught I can go here and work it out in a few months. 

General Kunretp. Nobody can say “I can always go down here and 
work it out.” 

Mr. Bianprorp. You take a chance. There is no assurance you will 
have the discharge changed, either, but you are concerned about this 
Board giving a man a new review but you are not concerned about the 
man as long as you have him in the service and he might go down to 
Amarillo. 

General Kunrerp. Why am I? You asked about the 207 and the 
301 Board. I don’t think that did any appreciable hurt to the service. 
I was in the Army at the time. 

What was that substituted for? It was substituted for a then situa- 
tion whereby special bills were being introduced to take care of this, 
that, or the other problem. 

Congress, and very properly, said “Wait a minute. We will not han- 
dle these on a special bill basis. We will set up a discharge review 
board, a board for correction of military records, and we will let them 
handle it.” 

I don’t think that hurt. It was not a situation where you were 
putting on something that the fellow didn’t have before. You were 
saying that instead of special bills you will go before a board that 
will evaluate it. 
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But what is our situation with regard to this bill, Mr. Chairman? 

I have worked, and many of my people in our office have worked, 
and the people in the Army, Navy, Marine Corps, they are all working 
on this rehabilitation restoration program. 

They are trying to get these people to be restored, so I bring it 
down to what happens to me. What do I see every day in trying to 
evaluate it? 

As to this posttrial procedure, we have absolute requirements that 
the staff judge advocate will sit there and explain in detail what a bad 
conduct discharge or dishonorable discharge means. We have between 
one-third and one-half—and I have statistics which will show that this 
is going up—where people will say, “I don’t want to have any part in 
your rehabilitation program. I can get out of the service and some- 
body will give me another discharge.” 

I can bring over records where these youngsters have categorically 
stated, “After I am out a couple of years, my old man will write to my 
Congressman, and he will give me an honorable discharge. To hell 
with what yousay. That is bunk.” 

Mr. Bianprorp. Is that not part of the evidence which the Board 
will take into consideration ? 

General Kunretp. Yes. 

Mr. Buanprorp. How do you suppose a board will react or how 
do you suppose this subcommittee would react if it were acting as a 
board if it had before it the statement of a boy who had said, “I won’t 
take this opportunity for rehabilitation in the Amarillo plan because 
I will have my discharge changed by going to Sunday school every 
Sunday for 3 years.” 

General Kunreip. Let me answer that. First, what we are trying 
to do is not get these fellows to take a bad conduct discharge or a dis- 
honorable discharge. We are trying to get them to soldier it out and 
end up with an honorable discharge, which I believe is one of the 
most valuable pieces of property there is. 

Mr. Doyir. May I interrupt to ask a couple of questions, please, 

How many men are now at the Amarillo center? 

General Kunreitp. We have 250 there all the time. 

Mr. Dorie. That is your population possibilities ? 

General Kunrep. Yes, sir. 

Mr. Doyte. How large a staff do you have? 

General Kunrerp. There are a lot of people who say it is too ex- 
pensive to operate. I do not think it is too expensive. I think we must 
have 30 people there. 

Mr. Doyiz. The reason I asked is this. I was director in charge 
of 125 high school boys from the juvenile courts of California for 3 
years right near Chino. I am not entirely unaware of the problem of 
dealing with boys from 15 to 19 or 20 years of age. But 30 is not many 
if you have 250 men on the job and some embezzlers. It is not enough 
in my expérience. 

As to the Chino institution to which you refer, it was my pleasure 
to Visit that institution with the Honorable John J. Clark, my law 
partner, who was then chairman of the Prison Term Paroles of the 
State of California. That school at Chino was opened under his 
direction. I visited it many times when Superintendent Kenyon Scut- 
ter was superintendent there. I am familiar with that program, too. 

Let me ask you a couple of other questions. How about these boys 
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such as we are referring to primarily in this bill. How many boys of 
that type do you send there or are there now ? 

General Kunrexp. I do not understand. 

Mr. Dorie. How many boys of the type with which this bill is con- 
cerned are at Amarillo that are not embezzlers and men of that type? 

General Kuurexp. From the standpoint of a. w. o. 1.’s and desertions, 
many of them go there. 

Mr. Dorie. How many of the lesser type ? 

General Kunrexp. I would presume that the biggest percentage of 
them were from the lesser type. 

Mr. Bianprorp. How many are administrative discharges? 

General Kunreip. Administrative dischargees.do not go there. 

Mr. Buanprorp. That is the chairman’s point. You take care of a 
man with a BCD or a DD but it seems to me that what you are saying 
in effect is if you are going to go over the hill, do it right, go over for 
40 or 50 days and get a general court but don’t go over the hill for 5 
different occasions for 2 days at a time because you might get an 
undesirable discharge. 

General Kunrevp. He is not apt to get an undesirable discharge. 
I know what Mr. Bray is talking about, the then and the now business. 
The way this thing is worked out now is this. Ifa fellow goes a. w. 0. 1. 
five times, he will get a special court as a general proposition in the 
Air Force, because ‘this is the way we can get to this kid that we are 
trying to get before he goofs out on us and leaves entirely. 

‘Mr. Dorie. What is the aver age length of time the men at Amarillo 
have stayed there since it was organized 5 5 years ago? 

General Kunrevp. I think t he aver age time would be about 6 months 
or a little more. 

Mr. Dorie. How many of the men who have been transferred from 
there during these 5 years have gone back into reenlistment ? 

General Kunrexp. A very considerable number. 

Mr. Dorie. How many? 

General Kunretp. We have had about 70 percent success on the 
restorations. 

Mr. Dorie. Seventy percent. 

General Kunrep. I can bring the exact figures. I do not have that 
in my head. 

Mr. Dorie. We want the benefit of hearing the rest of you dis- 
tinguished gentlemen from the military services and you also, Gen- 
eral, further than we have had opportunity, I shall ask the Speaker 
for authority for the committee to sit beginning at 2 o’clock. 

I want to compliment the Air Force on setting up this Amarillo 
plan. In other words, my questions were not directed to criticism of 
it. It is pretty good to tell in numbers whether a man is successful 
or not successful, 

General Kunrecp. I should say about that, too, that the other 
services have rehabilitation procedures in areas w hich they have set 
up, too. 

Mr. Dorin. May I just relate one circumstance? I will not name 
the service in which it occurred. 

I visited a disciplinary station to call on a boy nes I had never 
met. I sent word I was coming. This was about a year ago. When 
the commander in charge asked if he was to stay while I I interviewed 
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the boy I said, “Certainly, I want you here. I will say nothing to 
this lad that you should not hear. 1 want you to hear it.” 

Before the boy arrived, he spoke of problems. He said this to me: 
“We are not interested in rehabititation.” I said, “You have 500 men 
in this station. If you are not interested in rehabilitation, you do not 
belong here.” 

Now, the reason I mention that, General, is this: I know part of 
the problem is that you men who think of the individual human interest 
and take time to think of that must see to it that your men in charge 
of these individual cases are men with human sympathy and regard 
the value of one man. 

General Kunrep. I think that that is being done, Mr. Chairman. I 
think that, for instance, I can pick out institutions just like in the 
Federal system where I can pick out Alcatraz. There the Federal 
Government has given up on the possibility of any rehabilitation of 
those individuals. We can go into some of these institutions where 
normally the individual would go into the Federal system, but they do 
not have room for them. You can go to some of those, and there is 
no thought of rehabilitation because you have gone down the road 
long beyond that. 

I think, generally speaking, they are working it out pretty much 
in the services. 

Mr. Huppieston. What percentage of these boys are you able to 
restore to duty and what percentage do you give up on? 

General Kunrevp. In round numbers we get between 50 and 60 
percent that we put back to duty. Then we get between 70 and 76 per- 
cent that are successful restorations. In other words, the fellow does 
not commit another offense. He reenlists or has an honorable dis- 
charge. 

Mr. Bianprorp. Of the 250, 125 go back to duty and approximately 
100 end up with an honorable discharge, is that right? 

General Kunrexp. Yes. 

Mr. Doyrtx. That is worthwhile. 

General Kuuretp. The attitude of the individual is so important. 
We have these statistics. When we put in regulation 125-2, which 
regulation sets up this whole system of imprisonment, guardhouses, 
et cetera, we said that we would not take it as disqualifying if an indi- 
vidual said, “I do not want to go into rehabilitation.” We would still 
put him in there with the hope that we could change his attitude. 
There were actually so many rotten applies in the barrel; a proper 
attitude is an essential. 

Mr. Dore. We will recess until 2 o’clock. 


AFTERNOON SESSION 


Mr. Dortz. The committee will be in session, please. 

I appeared before Mr. McCormack, the Acting Speaker, and asked 
unanimous consent of the House of Representatives that this subeom- 
mittee sit this afternoon. The request was granted by unanimous con- 
sent, so we are here with official approval of the other Members of the 
House. 

We appreciate you busy men of the military coming back and 
being with us again this afternoon. 

General, I think you were in the chair. 
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General Kunrexp. Yes, sir. 

Mr. Dore. Are there any other questions before we proceed? Is 
there no other chart on this other than the one I see there ? 

General Kunretp. No, sir. I have several charts that are affixed to 
On pratt of my remarks, but I do not propose to put any upon the 
wall. 

Mr. Dorix. Apropos of your splendid statement, I would say that, 
of course, will go right in the record. While we subcommittee mem- 
bers have not read it all, if you want to take your time to explain and 
answer questions with us rather than take time to read that, we will 
all study it in the next day or two. You make your choice, whichever 
you want. I think we are anxious to get your interpretation of the 
questions we may have in mind. 

General Kuuretp. Mr. Chairman, I will feel happier giving what- 
ever information I can to the committee. I think whatever you feel 
would be the best way is satisfactory with me. 

Mr. Doyix. Would you mind if we interrupt? 

General Kunretp. No. 

Mr. Buianprorp. May I suggest that the general read the first seven 
pages of the statement. The rest is merely backup information. 

General Kunretp. Very well. 

Mr. Huppreston. And put the rest in the record. 

Mr. Buanprorp. Yes. 

Mr. Doyte. Let the record show the committee members Gubser, 
Bray, Huddleston, the chairman, and counsel are here at this early 
hour. 

General Kunrevp. Mr. Chairman, may I first make a further state- 
ment on two subjects that were brought up before lunch. 

Mr. Dorie. Proceed. 

General Kunreip. You asked about the number of personnel that 
we have in the staff at Amarillo Air Force Base. I neglected to men- 
tion the fact that we had a considerable number of airmen. I was 
thinking of officers and civilians in answer to your question. 

We have there 15 officers, 3 warrant officers, 140 enlisted men, and 
4 civilians for a staff of 162. 

Mr. Dorie. You have 162 staff and 250 maximum number of boys 
there ? 

General Kunrenp. Yes. 

Mr. Gusser. Am I correct in this, General? One-hundred-sixty- 
two from a cost accounting point of view cannot be charged strictly 
to rehabilitation. They perform other services, too, do they not ? 

General Kunrerp. Of course, we utilize many of the people in other 
units there in the various shops and schools. When we put these men 
in the on-the-job training phase, they are being trained under people 
who are not attached to the 3,320 at all. 

In another phase of it the people we have there are not responsible 
to the bases from which they came. Therefore you cut down the 
overall expense materially in that connection. I think it all sums 
up that nobody knows what an individual is worth, what you will get 
out of an individual you are trying to do something with. 

Mr. Bray. General, I had to leave because I had a call while you 
were testifying this morning and this may have been answered. Has 
the percent of undesirable and punitive discharges been going up or 
down over the last 10 years? 
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General Kunrexp. I think definitely if we talk about over the last 
10 years, from 1947 

Mr. Bray. Or 12 or 9, just generally in that period. 

General Kunrevp. I think for awhile we had a considerable drop 
and now I think that it is maintaining a pretty constant level, perhaps 
going up a bit but not much. 

Mr. Bray. I was thinking at one time it was considerably higher 
than that 4 percent. 

General Kuureip. From your service you will recall this as one of 
the situations. When I was overseas in the South Pacific during the 
war, we had a regulation which said that if anybody came up and said 
he was a homosexual, you would give him an undesirable discharge. 
But we had a lot of people applying for these that were not homosex- 
uals. That was their best way out. That had to be tightened, so be- 
fore he could get out, we had to demonstrate that he was a homosexual. 

A lot of these things have been taken in on an experience basis, 
which is what happened during the past. I am sure there was a time 
toward the end of the war when the percentage was considerably 
higher than it is now. 

Mr. Bray. This was my recollection from the graphs you showed in 
the past. Which of the three services has the largest percentage of un- 
desirable and punitive discharges? 

General Kunrevp. Mr. Bray, I think I would have to defer that to 
the neonle that are handling these administrative cases. 

Mr. Bianvrorp. Unfortunately, it is the Marine Corps. 

General Kunrexp. I was not going to make any statement in that 
connection. 

Mr. Doytr. You go ahead. 

General Kunreip. Some other information I think the committee 
would be interested in is that in the undesirable discharge field—that 
is the one that goes to the Secretary of the Air Force Personnel Coun- 
cil under that directive I read—they have in the last 30 to 40 days 
granted 3 waivers for reenlistment, they have 4 more in process they 
are working on at the present time. 

In the punitive discharge field—those are the cases where the 
waivers go to the Assistant Secretary for Personnel in the Air Force, 
Mr. Smith’s office—they have 25 applications at the present time, and 
6 of those applications were based upon personal appearances where 
individuals came from distances to the Pentagon when they heard 
about this program to discuss the possibility of reenlisting. 

These 25 are all in different phases in processing. None of them 
has really reenlisted at the present time, but I know that a consider- 
able number of them will be because of what I have heard the people 
say that are working on it. 

Mr. Dorie. We have copies of your statement. 

Mr. Huppreston. Is that program being publicized so that this in- 
formation gets into the hands of all the boys all over the country who 
received undesirable discharges ? 

General Kunretp. As I explained this morning, it has not to the 
extent that it will be. The regulation incorporating these two changes 
is now in the process of being set up to be disseminated. After the 
regulation is disseminated, it will. At the present time actually about 
all of the publicity there is on it is that the Deputy Chief of Staff, Air 
Force, has sent a telegram or a TWX to each of the recruiting offices 
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in the United States. That is where these people are getting the 
information. 

We anticipate that when the regulation is published and dissemi- 
nated, the numbers of applications will increase quite perceptively. 

Mr. Bianprorp. These people will not need to go back to basic 
training, will they ? 

General Kunrexp. I think it is going to depend upon how long they 
have been out. 

Mr. Buanprorp. It says, “for a minimum period of 2 years subse- 
quent to separation.” Iam thinking ofthis. In talking in terms here 
now of what it is worth to rehabilitate a man, take a man out of the 
service 5 or 6 or 7 or 8 years. You are going to reenlist him. It 
would seem you are gambling because he has been in trouble once, but 
you are willing to take the gamble, and he wants to. 

General Kunreip. Depending on his record. 

Mr. Bianprorp. What period of time will you require him to re- 
enlist for ? 

General Kunrerp. The services have different minimums for en- 
listment periods. 

Mr. Bianprorp. I know, and that is why I questioned it. It seems 
to me the amount of investment requires that there be a minimum uni- 
form period of time. In other words, that you should not allow an 
individual to come in say for a year when you have to spend maybe 16 
weeks in basic training. You are not getting enough out of him. 

General Kunreitp. Our minimum is 4 years. We felt they were go- 
ing to enlist under the present rules, whatever the rules are. 

Mr. Bianprorp. The Army, for example, allows 2-year enlistments. 
Is the Army going to allow these people in with 2 years? 

General Kunrerp. I think all of this will be ironed out as a result 
of the study, and the memorandum that Judge Jackson mentioned go- 
ing to the other services. 

Mr. Buianprorp. I have it here. All I noticed is, “It is requested your 
implementing directives be forwarded to this office.” 

General Kunrerp. That is where you get into the jelling down pro- 
position. 

Mr. Buianprorp. Judge, do you-have in mind a minimum period 
of time? 

Mr. Jackson. We have not contemplated that there would be any 
difference in the period of time from that prescribed now. 

Mr. Brianprorp. In other words, it can vary among the services? 

Mr. Jackson. As it does now. 

Mr. Bianprorp. So in one case a man can earn an honorable dis- 
charge by serving 2 years in the Army, but he has to serve 4 years 
in the Air Force. 

Mr. Jackson. I do not think the Army—if I am mistaken, some- 
body correct me—has any 2-year enlistments except enlistments for 
induction. The normal enlistment period, as I recall it, is 3 years. 

Mr. Bianprorp. Then it will be 3 years in the Army, Marine Corps 
3or4? 

Mr. Jackson. Three. 

Mr. Bianprorp. The Navy will be 4, so you have the Air Force and 
the Navy 4and Marine Corps and Army 3. 

Mr. Jackson. That is what we have now for reenlistments. 
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General Kumrevp. You asked how we hit on the 2 years. This 2 
years, the 2 years after separation period, is set out originally in the 
rocedures to follow these orders that I mentioned this morning. We 
ad a lot of discussion on that. Some of us felt that 1 year would be 
ample. Some of the people felt it should go to 3 years or 4 years. _ 
inally on a staff compromise we arrived at 2 years as 2 years which 
should give the individual long enough to demonstrate or establish 
that he has a desire to serve and that he has changed, and we are not 
going to have too much trouble with him thereafter. Two years should 
ive the service enough time to really judge the individual. That is 
ow we hit the 2 years. 

Mr. Doytx. Did you finish making your corrections? 

General Kunrep. Yes. 

Mr. Doyte. I have thought of this a good deal during the recess, 
Your testimony this morning was that 70 percent or thereabouts of 
these lads that have been down at the Amarillo Base have been rehabil- 
itated or made good. 

General Kunreip. Those that have been restored have made good. 

Mr. Doyue. Been restored to military service, and that that restora- 
tion comes on the average within 6 months. 

General Kunrexp. Yes. 

Mr. Dorie. What is it in the Amarillo plan that makes it possible 
for 70 percent of the boys to be rehabilitated in such a short time as 
6 months? 

General Kunre.p. Let me correct that. 

Mr. Doyte. Let me finish. 

General Kunre.p. You have a false premise. We restore between 
52 and 55 percent of those that go in and then 70 percent of those re- 
stored make good. 

Mr. Doyrzz. I stand corrected. What is it in 6 months in the 
Amarillo plant that is so positive and so powerfully good and rehabili- 
tative in nature that makes it possible for a boy who has been the 
subject of a less than honorable discharge to come back on his feet 
within such a short period as 6 months? What have you got there? 

General Kunrexp. I think what it is is that you get down to a per- 
sonalized administration of this program with the individual himself 
instead of a sort of a procedure over all which he must fit into. 

Mr. Doytz. In other words, instead of his being considered as part 
of a mass, which he is—I do not say necessarily but which he is—when 
you get him down there, he becomes an individual human being. 

General Kunretp. He becomes Rertainee Smith or Retrainee Jones, 
a challenge to everybody there, and they are trying to work with him 
as an individual. 

Mr. Doyte. In that connection, I sat at a banquet table in Washing- 
ton a few weeks ago with a distinguished retired captain of one of 
our great Navy warships. He had heard of my bill and the other 
30 like it and brought up the question. I think it is apropos here to 
tell you what he told me. 

When he took over this huge ship, he began to realize there were 
problems of discipline that he had not heard about until it was a mat- 
ter of discharge. So he gave orders on his ship that no less than 
honorable discharge be given or no court-martial be held aboard that 
ship without his personal attention thereto before it occurred. He 
told me that from that time on when these officers began to consider 
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these boys as individuals and treat them as individuals and try to 
handle their peculiar needs and problems, from that time on the 
discipline of the ship became manifestly much better and there were 
much fewer cases. , 

My suggestion was—and he concurred in it—that apparently it 
would reduce the number of less than honorable discharges and re- 
duce the discipline problem if it was possible for the Military Estab- 
lishment to have some sort of a course—it would take years to do it— 
some sort of a course which would instill in more of you fine officers 
both the ability and inclination and time—I do not minimize time— 
time, inclination, and ability to handle these lads that are discipline 
problems as individuals while they are still in the mass, shall I say, 
so that you do not have to transport 250 of them to Amarillo, 

General Kunretp. May I say something about that. We have from 
that standpoint an educational program in the service—now we take 
a punitive discharge. The convening authority personally must ap- 
prove that before it can be carried into effect. What we have been 
trying to do is get away from a paper administration of justice and 

et down to a personalized administration of justice. So we are bring- 
ing the commander into the act. ‘ince we have done that and since 
they get these staff judge advocate reviews that go into the whole 
background of the individual, these commanders for the first time— 
I am using this figuratively, “for the first time”—have got to the point 
where they too feel they are now dealing with an individual and not 
just a number and some kind of offense. 

What has come out of that is this. I know many of us up here have 
been very much gratified on what has come out of this whole program. 
We get cases now coming in every day where a commander, a lieu- 
tenant colonel or a colonel, will write in and say, “By golly, I have 
gone over this case and I want to suspend the whole sentence,” and he 
does, the punitive discharge, confinement, et cetera. He says, “I want 
this youngster to stay with me. I think I can do something with 
him.” I am fooled if we are not getting into the administration of 
justice on a personalized basis. 

Mr. Doy.e. I congratulate you. Secretary Jackson told me some 
months ago that is one of the great achievements you hoped to ac- 
complish. 

General Kunrexp. I know as I go through the field on inspections 
that I talk to the commanders, the commanders are in on the act, really 
in there feeling they are part of this thing. We are getting down to 
the point where we are treating them as individuals instead of as a 
bunch of paper and numbers, I think that is the big problem. Once 
you get that over. you have accomplished a great deal. 

Mr, Doyir. Now we will allow you to read this first seven pages. 

General Kuuretp. Mr. Chairman and members of the committee, 
the military departments have come to feel, in study of the questions 
raised by H, R. 1108 and some 30 similar House bills, that the most 
persuasive response to the committee’s interest will be a frank and 
comprehensive presentation of relevant facts. 

The committee doubtless appreciates that some of the safeguards of 
justice and equity and the rehabilitative and discharge review pro- 
prene inaugurated in the last decade, both by acts of Congress and 
oy the initiative of the military departments, are still in an evolving 
state. At the same time, the national concern over juvenile delin- 
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quency coupled with personality research projects within the Depart- 
ment of Defense, is providing additional insight and data upon which 
to found better programs and policies. 

To place the current problem in perspective, of 2,101,775 individuals 
separated from the Armed Forces between July 1, 1954, and June 30, 
1956, 96.1 percent earned a separation under honorable conditions. 
This iathuiles men transferred to the Inactive Reserve components 
to serve out obligated terms, as well as discharges. In the same period, 
82,150 indiv iduals warranted a discharge under conditions other than 
honorable. Of the total discharge 49,900 or 2.37 percent were dis- 
charged as undesirable, and 32,250 or 1.54 percent received a punitive 
discharge. This does not show clearly the more than 20,000 individ- 
uals who during the same period were considered for or sentenced to 
discharge under other than honorable conditions but who, through 
the operation of the judicial review, clemency, and rehabilitation sys- 
tems or after administrative ev: aluatic yn, were retained in the services. 
In addition, a substantial number of discharges previously effected 
were changed by decision of administrative boards, this latter being 
in accord with the committee's s particular concern. 

A brief review of the operation and current statistical success of the 
policies and programs designed to assure each serviceman every fair 
chance of honorable separation may, therefore, demonstrate the essen- 
tial soundness of existing Armed Forces policies and practices in this 
area of manpower management. 

The chief basis of any conservatism in the further development 
of these programs is the desire to preserve the honor inherent in the 
honorable discharge, attainment of which is proof of worth as a duti- 
ful and capable citizen. 

JUDICIAL REVIEW 


Under the provisions of the Uniform Code of Military Justice, a 
sentence by court-martial which includes punitive discharge may not 
be ordered into execution until such time as certain mandatory re- 
quirements for review are complied with. Prior to a trial by general 
court-martial, there must be a complete investigation of the ‘charge 
or charges during which the accused person may be represented by 
counsel, and this means a lawyer who has graduated from a class A 
law school, has been admitted to the bar of the highest court of his 
State or a Federal court, and additionally has been certified by the 
Judge Advocate General of his service as qualified to perform duties 
of trial and defense counsel. 

I can say, parenthetically, we look over these boys pretty carefully 
before they are certified. ‘They have to prove they can do the job. 

At this investigation many charges are weeded out as being un- 
substantiated. Some of the charges, of course, are referred for trial 
as a result of the findings of the investigating officer. At the trial, 
the members of the court have an opportunity to observe the accused, 
listen to his testimony, and to hear evidence in mitigation and extenua- 
tion. At the trial, as at the preliminary investigation, the accused is 
entitled to representation by a qualified and certified lawyer at no ex- 
pense to himself. “The members of the court are fully cognizant of 
their responsibility to arrive at a just and proper sentence in the event 
‘they find the accused guilty of any of the charges. Such factors as 
youth, prior record, and circumstances attending commission of the 
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offense are considered by the court. Members of the court-martial are 
fully aware of the consequences of a punitive discharge, and, as a re-’ 
sult, these are awarded only after most careful consideration. They 
must act on each case, guided solely by their conscience, and the court 
members are not oe in any way by departmental policies. 

In the event the court adjudges a sentence which includes a punitive 
discharge from the service, the case is initially reviewed by the officer 
who convened the court, and in cases of bad-conduct discharges ad- 
judged by special courts-martial there is a further review by the of- 
ficer exercising general court-martial jurisdiction. By law, a staff 
judge advocate or legal oflicer is required to prepare a written review 
of the case covering the legal aspects of the case and appropriateness 
of the sentence imposed by the court. In this connection, a report of 
the military or naval] record of the accused, reports and recommenda- 
tions from supervisory personnel, confinement officers, and chaplains, 
and such information concerning civilian background as can be ob- 
tained from personal interviews with the accused, become parts of the 
allied papers to the record of trial. Based on the information con- 
tained in this review, the officer who takes action on the sentence is in 
a position where he can review the case with the benefit of a complete 
analysis of the character of the accused, his background, and poten- 
tiality for rehabilitation; and he can take action to approve, mitigate, 
remit, or suspend such portions of the sentence as he may deem the 
circumstances may warrant. Under present procedures adopted in 
the services, the convening authority officers are now dealing with in- 
dividuals about whom they have full knowledge, and not merely with 
names or numbers as heretofore. Under these programs, the conven- 
ing authorities take clemency action in a very considerable percentage 
of cases coming before them. Each of the services can show a large 
number of cases in which the convening authority, himself, has sus- 
pended execution of the entire sentence, the punitive discharge, the 
confinement and the forfeitures, and has in effect placed the accused 
on probation. 

In answer to the question you asked, Mr. Chairman, we have a re- 
quirement that our staff judge advocates must cover all this informa- 
tion about the accused in their review. I have had instances come 
in where we thought the staff judge advocate had not done the job we 
expected, he had not made the post trial investigation we wanted, and 
we have sent back that review to him and instructed him that he has 
to get this job done, he has to do a more complete job. 

We have gotten, in many instances, the review back with all of the 
background information, and in the same mail an amended action 
by the convening authority, sometimes by the general who acted on 
that case, because now the general had found out something about this 
individual. 

I am convinced that this is the foundation of the whole thing, this 
personalized administration of it. It is demonstrated by what has 
happened in many of these cases we have sent back because of deficient 
reviews, and then we see the attitude of the commander when 2 sends 
back his action when he finally found out what manner of k:d he is 
dealing with, the difficulties he had in making a go of it, et cetera. 

By law there is a requirement for review of all court-martial cases 
by a board of review in the Office of The Judge Advocate General, 
Washington, where the convening authority of the military depart- 
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_ ment has approved a sentence which includes a punitive discharge. 
The boards review the entire record and its allied papers, which in- 
cludes the written review of the staff judge advocate or legal oflicer. 
The boards are required by law to determine the legal sufficiency of 
the evidence to support the findings, and, signific antly, the appropri- 
ateness of the sentence. In its review, a board cons! iders such factors 
as youth and immaturity of the acc used, and all of the circumstances 
attending commission of the offense, and is permitted to affirm only a 
sentence which is both legal and appropriate. The board of review 
can affirm all or any part of the sentence as it may deem just and proper. 
Under the law, the board cannot act to suspend execution of part of the 
sentence, but it can make a recommendation to The Judge Advocate 
General that the punitive discharge be suspended to permit the re- 
habilitation of the accused, and such recommendations are made by 
boards of review in many cases, After review of the case by the board 
of review, The Judge Advocate General considers the case to deter- 
mine whether or not the exercise of his clemency authority is war- 
ranted. During this review by The Judge Advocate General, he has 
available the w ritten review of the staff judge advocate or legal officer, 
various pleas for clemency by or on behalf of the accused, and other 
data pertaining to rehabilitation. By law and implementing regula- 
tions, The Judge Advocate General is authorized to mitigate, remit, 
or suspend all or part of the sentence including the punitive discharge. 
Such action is taken in a considerable percenta ige of the cases handled 
by the Judge Advocates General of each of the services. I will add 
that I have never had a case come in with a recommendation by the 
board of review for a suspension but that that case has gotten very, 
very careful consideration down to and including the orderi ing in of 
the accused’s entire personnel file and a check w ith the people in what- 
ever installation he at that time was confined, to determine whether 
there was a possibility that this boy would make a go of it if he were 
restored. 

Under the Uniform Code of Military Justice, Congress provided for 
a further legal] safeguard in the creation of the I Inited States Court of 
Military Appeals. Therefore, in each case where a board of review 
affirms a sentence which includes a punitive discharge, the accused has 
a right to petition the United States Court of Mi litary Appeals for a 
grant of review on matters of law involved in his case. Under the 
law, there is also a provision for new trial, for which an accused can 
petition within 1 year after approval of the sentence by the convening 
authority ; and incidentally, in their recommendations relating to pro- 

osed changes in the Uniform Code of Military Justice, the services 
ave unanimously recommended that the time within which to file a 
petition for new trial be increased to 2 years. 

In addition to the foregoing reviews, the services have a system 
which requires periodic reviews of cases during the term of confine- 
ment. Under this system, which extends beyond trial and appellate 
review, the accused has the opportunity during the term of his con- 
finement to demonstrate that he has rehabilitated himself to the 
extent that clemency action may be warranted, This is unlike civilian 
practice, where clemency consideration is normally by petition or 
application of the accused, The military departments have a manda- 
tory requirement that all cases be reviewed for clemency even after 
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the judicial review has been completed and the accused is in confine- 
ment, Under this requirement each military prisoner is the subject 
of many reports from the institution in which he is serving his confine- 
ment. Based upon such reports a considerable number of accused each 
month are, by Secretarial action, permitted to reenlist if the punitive 
discharge has already been executed and is he is still in confinement, or 
if it has not, are restored to duty with the execution of the punitive dis- 
charge suspended. Thus the accused is placed on probation with an 
honorable discharge his goal. I mention these probation situations to 
dispel the often-heard assertion that the military services have no 
provision for probation. 

In connection with the question asked by counsel before lunch, the 
diseplinary barracks are authorized to send people to the retraining 
group. We get many Air Force people selected in the disciplinary 
barracks itself and sent over to the retraining group for training 
preparatory to restoration. 

Mr. Brianprorp. Do I understand from this, that by Secretarial 
action you allow a person whose sentence has expired while he is in 
the jug to reenlist before he has completed his sentence ? 

General Kunrexp. Right. 

Mr. Buanprorp. And that is not included in the figures we have as 
to the number of people you allow to reenlist ? 

General Kunreip. No. This is a different thing. 

Mr. Bianprorp. This isa different aspect entirely ¢ 

General Kunretp. So that everybody will understand it, we send 
a man——we will say he goes there to confinement after sentencing. The 
execution of his punitive discharge may be suspended. That individ- 
ual would normally be restored. Another man may go in and the 
execution of his punitive discharge was not suspended at the time he 
went into confinement. Upon coming out of confinement, he has 
demonstrated that he mina be seared but because his punitive dis- 
charge has been executed, he must reenlist. He has never been out, 
but he reenlists and stays in without a hiatus. 

Mr. Buanprorp. I had the vague idea that all people confined had 
the execution of their sentences suspended until they had completed 
their period of confinement. Otherwise a writ of habeas corpus would 
lie for transfer to a Federal institution. 

General Kunrenp. We have very little transferring to Federal in- 
stitutions now. 

Mr. Bianprorp. Some people think they have a better probation 
opproneh: 

‘or my own education, if a man’s discharge is executed and he is 
confined, should think it would be simple to run to the nearest Federal 
judge and get a writ of habeas corpus. You no longer have juris- 
diction. 

General Kunrenp. Article 2 specifically says we have jurisdiction 
over Pegpie who have been discharged but who are serving sentences 
imposed by a military court. That man could be charged with escape 
from confinement, for instance, but he never could be charged with 
being A. W. O. L. because he is not in the service from that stand- 
point. Article 2 of the code gives us continuing jurisdiction. 

Mr. BLaAnprorp. You do have continuing jurisdiction ? 
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General Kunrerp. Yes. Now to continue with the statement: 

It is apparent, therefore, that the Military Code, as implemented 
by departmental regulations, requires complete and thorough reviews 
of all cases before a person is punitively discharged. It is recognized 
that a punitive separation has some adverse effect on the individual 
concerned, and, in the administr ition of military justice, the services 
go to great lengths to insure that individuals are not improperly or 
unjustly punitively discharged. The service philosophy as it has de- 
veloped in recent years is to afford to each man in the service an op- 
portunity to leave the service with pride in what he has done for ae 
country rather than with an apology for each day that he served; 
man who leaves the service with a discharge under conditions other 
than honorable has only an apology for the time which he spent in 
uniform. 

CORRECTIVE SERVICES 


Servicemen whose sentences by courts-martial include a period of 
confinement are initially confined in local confinement facilities oper- 
ated or utilized by the command convening the court-martial. All 
discipline in the Armed Forces is administered on a correctional rather 
than a punitive basis, and persons under sentence of courts-martial are 
accorded uniform treatment in keeping with principles of unification 
and in justice to the individual. However, classification, training, 
educational procedures, work assignments; and custody grades ‘are 
determined on an individual basis. 

Military confinement facilities may be classified as local or special- 
ized facilities. Specialized facilities are organized and equipped for 
vigorous military or civilian rehabilitation efforts or for the maximum 
control and segregation of the recalcitrant and the incorrigible. 

Local confinement facilities are also known as brigs, guardhouses, 
or stockades. These facilities house military personnel detained for 
trial, awaiting transfer to other facilities, or serving comparatively 
short sentences to confinement. ‘The program of the local fac ility 
must, of necessity, cover several general types of prisoners in small 
numbers but yet include a professional evaluation and classification of 
all prisoners and a corrective military retraining Bieta for the 
serviceman receiving a short sentence. In some areas, due to the 
limited number of prisoners falling into any one sabipicler: the services 
operate a specialized facility on a consolidated basis for military re- 
training, or a diagnostic center serving a number of installations or 
bases. 

The specialized confinement facilities are the United States Dis- 
ciplinary Barracks; United States Naval Retraining Commands; 
United States Army, Europe, Rehabilitation Training C enter; United 
States Air Force Confinement Screening Group, United States Air 
Force Retraining Facility, at Amarillo, "Tex x.; and the United States 
Navy rehabilitation research project, San Diego, Calif. 

Each is organized and equipped and staffed to receive prisoners from 
local confinement facilities and to serve the needs of the services for a 
particular phase of the correction program. The physical plant of 
each was selected to provide varying degrees of restraint and to pro- 
vide the maximum spread of voc: ational training. The specialized 
facilities are professionally staffed to handle the number and type of 
prisoners planned for such a facility. 
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The specialized facilities are established and organized to provide 
the corrective treatment needed for the rehabilitation of the individual, 
‘ather than attempting to mold the individual prisoner to the facility. 

That, I think, is the important distinction we were discussing, Mr. 
Chairman. 

Although each of the facilities differs somewhat in its physical plant 
and the extent of its vocational and educational provisions, the mission 
of each is the same, that is, rehabilitation of the prisoner for return 
to military duty or to civilian life as a useful member of the services 
or society. 

People who have gone through the Amarillo program, even though 
they are not restored to duty, profited immensely from that program 
when they got back to civilian life, because they have learned to recog- 
nize their problem and can do something about it. 

The corrective-treatment program of the armed services includes and 
is based on a professional evaluation and classification of each prisoner 
after reception. This evaluation and classification is based on data 
produced by tests, examinations, and interviews administered by 
the staff of the facility plus the collection of social, military, employ- 
ment, educational, and conduct histories by correspondence with per- 
sons and agencies. 

This material, plus the desires and attitude of the individual, is 
utilized by the classification board or office of each confinement facility 
in planning a specific program of education, medical treatment, and 
military and vocational training, and in assigning the individual to 
work details and schools. 

By a system of reports from supervisors, guards, and counselors, 
and by periodic interviews by the chaplains, sociologists, psychologists, 
and psychiatrists, a progress record is maintained and each prisoner 
appears before the classification board at intervals for a change in his 
program based on his progress, or lack of progress, unfortunately, 
sometimes. 

There is one mandatory assignment prescribed for prisoners by the 
headquarters of the services. If, upon the reception of the individual, 
he fails to test out for at least a fourth grade educational level, his sole 
assignment is that of a student in the compulsory school until he at- 
tains such a level or demonstrates a mental incapacity for such attain- 
ment. During the calendar year of 1956, 918 such prisoners were so 
assigned, and 76 percent successfully completed the course. 

In conclusion, the corrective program of the Armed Forces has as 
its mission the rehabilitation of the individual serviceman. 

In addition, he appears before the facility clemency classification 
board for evaluation and recommendation to the proper authority for 
remission, mitigation, or suspension of his sentence, parole or return 
to honorable-duty status. A prisoner may be returned directly to 
duty or transferred to a facility for a period of vigorous military re- 
training. 

The consideration of each prisoner for return to honorable-duty 
status must be made at definite intervals computed from the date his 
sentence was adjudged and may be made at any time. 

If I might, Mr. Blandford 

Mr. Buanprorp. I think, in fairness to you, General, because the 
meat of your defense is contained in the next 2 or 3 pages. 
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General Kuurep. Yes, sir. 
If I may have the permission of the chairman, I would like to go on. 


JUDICIAL REVIEW, CLEMENCY, AND RESTORATION ACTION ON PUNITIVE 
DISCHARGES AWARDED 


During the fiscal years 1955 and 1956, 32,250 individuals were dis- 
charged ‘with a bid-conduct or dishonorable dischar ge by sentence of 
a general or special court-martial. This represents a punitive dis- 
charge rate of 5.8 men per 1,000 per year against active duty strength. 
Only 1.54 percent of all individuals discharged from the services 
during the period were punitively discharged. Although the com- 
plexity of accounting for the various judicial reviews, clemency ac- 
tions, and rehabilitation programs, and the fact that they do not co- 
incide with the fiscal year breakdown, makes it impracticable to ar- 
rive at an exact figure, sampling indicates that in a typical year— 
fiscal year 1955—of over 19,250 punitive discharges originally im- 
posed by courts-martial, less than 17,000 or 87 percent were actually 
executed. 

DIFFICULTIES IN REHABILITATION EFFORTS 


One of the problems facing the Armed Forces in their efforts to re- 
turn to honorable duty status the maximum number of persons in con- 
finement, is their continued negative and apathetic attitude toward 
the future implications in civil life of a discharge reflecting unsatis- 
factory military service. 

Despite educational efforts and the reading and explanation, re- 
quired by law, of pertinent provisions of the Uniform Code of Mili- 
tary Justice upon entrance on active duty and periodically thereafter, 
only about 45 percent of the small group who, by their conduct, find 
themselves under sentence of discharge by a court-martial are inter- 
ested in opportunities for return to duty in order to earn a discharge 
under honorable conditions. 

Each individual command has received instructions from the head- 
quarters of the military departments requiring that every accused 
have thoroughly explained to him the effects and consequences of @ 
punitive discharge. As a general rule, staff judge advocates and legal 
officers conduct periodic lectures in which the effects of a punitive 
discharge are covered in detail, and in many instances illustrative 
charts are used during these lectures. 

I have affixed to my statement one of the charts that we have used 
in the Air Force in connection with this entire problem. We show 
the various discharges and their effect on veterans’ benefits. 

In addition, the effects of a punitive discharge on employment, 
reputation in the community, and other stigmas placed on such dis- 
charges by the public are fully explained during these lectures. At 
this point, IT would like to say that, insofar as the military services 
are concerned, a punitive or other type of discharge under conditions 
other than honorable is no more than a reflection of the character 
of service performed by an individual during his enlistment. As indi- 
cated in the chart, certain veterans’ rights and benefits are deprived 
an individual as a result of a bad discharge. Contrary to a common 
belief, the only type of discharge by which an individual loses any 
rights of citizenship is a dishonorable discharge given by a general 
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court-martial for desertion in time of war or treason. Of course, the 
laws of the several States regarding such factors, as right to vote, 
hold public office, and so on, are governing within the jurisdictional 
limits of the State. 

I have discussed the various confinement and rehabilitation pro- 
grams of the services. In connection with such programs, and during 
the term of an individual’s confinement, there is a great emphasis 
placed on counseling and advice as to the effects of a punitive dis- 
charge, and every effort is made to reshape the negative attitudes which 
many of these individuals have. 

Within the past year, we have noticed a decided trend in the number 
of individuals who, during posttrial interviews and during counseling 
while in confinement, have, somewhere along the line, picked up the 
idea that, as a matter of routine practice, the bad discharge can be 
changed after a return to civilian life. I personally see almost every 
court-martial record which comes to the Office of The Judge Advocate 
General of the Air Force and I am particularly concerned with the 
problems inherent in rehabilitation and restoration and clemency. Re- 
cently, I reviewed a record of trial by general court-martial of 3 air- 
men, one 19, one 21, and one 22 years of age, about which I want to 
tell this committee briefly, 

This is just an example of what I am seeing every day that I am 
on the job, this kind of a situation presented, 

The three airmen were tried in a common trial; each was charged 
with several periods of absence without leave, with disobedience of 
orders, and with an escape from confinement. Each of the airmen 
entered a plea of guilty to all of the offenses and each of them, and 
the record shows that they did this against the advice of their counsel, 
elected to take the stand. After stating blatantly to the court that 
he had committed the various offenses so that he would be given a bad 
conduct or dishonorable discharge, each testified before the court that 
the reason for the escape from confinement was a feeling on the part of 
the accused that perhaps they would not receive a punitive discharge 
for the other offenses alone. After the.court imposed a sentence on 
each of the accused which included a punitive discharge, the staff 
judge advocate, as reported in his review, spent some 2 hours with 
each of the airmen trying to convince them that the punitive discharge 
was not a desirable thing and that they should take advantage of the 
rehabilitation program and attempt to earn an honorable separation. 
Notwithstanding all of this, each of these airmen told the staff judge 
advocate that he wanted the punitive discharge and that if he did 
not get it he would commit some additional offenses to insure his: 
separation. Each day I see no less than 8 or 10 cases in which the 
accused has adamantly refused to participate in any restoration or 
rehabilitation program and has insisted that he have the punitive dis- 
charge, which he claims he has earned. 

These people take the position that the discharge imposed upon them 
by the court was theirs as a matter of right, and that no one should 
do anything to change it. Recently I saw a record in which the ac- 
cused had specifically stated that he did not want counsel to represent 
him before the Board of Review, and in his own handwriting had 
stated on the form in which he was to outline any errors he wanted 
assigned, “Keep your cotton picking fingers off my BCD.” Altogether 
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too many of these airmen—and what I am saying is not peculiar to 
the Air Force, it applies to the other services as well—scoff at the ex- 
planations of the punitive discharge given by the staff judge advocate 
or legal officer. They state unequivocally that the explanation is 
“bunk”; that after they get out of the service their parents can write 
to their ‘Cong essman or Senator and get the discharge changed to an 
honorable one. I cannot over emphasize the deleterious effect of this 
kind of thinking on the carefully worked out rehabilitation and re- 
storation programs of the services. I would like to read the follow- 
ing pertinent excerpt from a letter written by a constituent to a Con- 
gressman : 

I understand that if the proper approach can be made to the Air Force, Airman 
———————— can possibly secure an undesirable discharge, rather than a bad con- 
duct discharge, after 6 months. I understand, also, that after approximately 3 
months more the undesirable discharge can be amended to a general discharge 
if his conduct proves to warrant this change, and I am sure that he will do his 
utmost to overcome this handicap. 

This type of inquiry is becoming more prevalent, despite counseling 
and advice by qualified officers. It is apparently “deep rooted” and the 
individuals concerned are of the firm belief that “something ‘an be 
done to change the bad discharge after return to civilian life.” This, 
of course, has a detrimental effect on the rehabilitation programs of the 
services since the individuals concerned take the view that ey hy should 
I stay in the service and work for a good discharge when I can get it 
changed to a good one if I behave for a short per riod after discharge 
and return to civilian life.” Such attitudes are hard to ¢ hange and the 
spread of such misinformation throughout the enlisted ranks neces- 
sarily has an effect on the maintenance of discipline and good order in 
the military services. Based upon my own personal experience, I can 
say without reservation that unless these beliefs are dispelled the entire 
rehabilitation and restoration program will go by the board. Nearly 
50 percent of those eligible for the program are not interested in it; 
they want to get out of the service, period, The 50 percent who do 
want to participate in the rehabilitation and restor ation program know 
that they have a long row to hoe, that they are going to have to make 
good the bad time which has resulted from their conviction and con- 
finement. I am sure that a considerable portion of this 50 percent 
would evidence disinterest in the restoration program if they felt that 
they did not have to earn a good discharge but that they could be 
handed one on a silver platter if they kept their noses clean outside 
of the service for a couple of years. 

By an acceleration of education, counseling, and advice on the sub- 
ject of discharges and their effects on the individual, the serv ices are 
trying to dispel the spread of such misinformation and are trying to 
handle the situation on a preventive rather than a corrective approach. 
It would, I believe, be disastrous if any action by the Congress should 
furnish a basis for belief that what the services are telling these people 
who get into difficulty is not entirely true. 

At this point, I would like to reiterate that the type of discharge re- 
ceived by a serviceman is no more than a reflection of the type of service 
performed or the conduct of the individual. Therefore, any change 
in the recognition of the types of service and conduct performed in the 
Armed Forces must not cheapen honorable service and conduct for the 
great majority of service people nor remove any incentive for those in 
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confinement to return to duty for the purpose of honorable service and 
its consequent rewards. 

In the rest of my statement I discuss the administrative discharge, 
undesirable discharge, and the procedures under which that may be 
given. Rather than read it, I might summarize briefly by saying in 
answer to another question that was asked this morning: That an 
individual does not get an undesirable discharge until after he has 
been counseled, after people have worked with him, and after the 
matter has gone before a board of three officers; or an individual may 
ask for an airman on the board, in which event he may have a non- 
commissioned officer sit on the board as well. 

He has a right to be represented by counsel. The regulations pro- 
vide—and in the Air Force we delegate the discharge responsibility 
down to the officers exercising general courts-martial jurisdiction— 
the regulations provide that an individual may waive his right to a 
board. 

That happens rather frequently. Very recently the commander at 
Lackland Air Force Base has gotten out a regulation, a base regula- 
tion, which he is entitled to get out within the terms of the Air Force 
regulations, dealing with these administrative discharges. 

He has gotten out a regulation in which he specifically says that 
no trainee may waive a board in connection with an undesirable dis- 
charge, so that the waiver, from the standpoint of trainees, has been 
eliminated, and you must have the board. Then, of course, you have 
your correction of records and all of those things to take up afterward. 

You think the rest of it I need not read ? 

Mr. Bianprorp. There is a lot of good information in the rest of 
this, Mr. Chairman. It certainly should be in the record. 

You might hit some of the highlights. 

Mr. Huppteston. Mr. Chairman, so far we have just been dealing 
with courts-martial. 

Mr. Bianprorp. The rest is administrative. 

Mr. Huppieston. The administrative discharges are what the com- 
mittee is primarily concerned with. 

Mr. Bray. I have been listening in vain to hear what this legisla- 
tion is primarily aimed to take care of. 

General Kuurep. I will hit this rather rapidly. 


ADMINISTRATIVE DISCHARGE AS UNDESIRABLE 


In fulfilling the primary mission of the Department of Defense to 
provide national security, we enjoin all of our commanders to main- 
tain high personnel standards. By far the majority of personnel 
adapt themselves and perform honorable service; however, some will 
fail to conform with acceptable standards of conduct. Administra- 
tive action is then necessary to consider their fitness for further mili- 
tary service. This is one of the tools of good management. 

During fiscal years 1955 and 1956, 49,000 individuals were dis- 
charged from the Armed Forces as undesirable. These represent less 
than 9 men per 1,000 per year against mean active-duty strength. They 
amounted to 2.37 percent of all discharges in the period. 

Due to the fact that an accounting is not required of administrative 
hearings on the question of undesirable discharges which result in 
retention, accurate comparison is impracticable. Sampling indicates, 
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however, that upward of one-third of all individuals considered for 
undesirable discharge are retained as meriting a further opportunity 
to earn a discharge under honorable conditions. 

Parenthetically, board after board will recommend retention in- 
stead of separation in connection with these hearings. 

Persons who exhibit a pattern of unfitness, or who by their miscon- 
duct bring discredit upon themselves and their service, are considered 
for discharge under other than honorable conditions. 

In the first category are those persons discharged under other than 
honorable conditions for reasons of unfitness. They must have demon- 
strated total unfitness for further military service by habits or traits 
of character manifested by antisocial or amoral trends, chronic al- 
coholism, criminalism, drug addiction, pathological lying, sexual per- 
version, or homosexuality. Others have unclean habits, are habitual 
shirkers, repeatedly commit petty offenses, or possess personality dis- 
orders or defects classified as “no disease” by a board of medical ex- 
aminers. Their records show they have been frequently in a disci- 
plinary status due to infraction of regulations and commission of of- 
fenses. Some, through their activities or associations, have demon- 
strated that their continued retention would not be consistent with 
the interest of national security. 

The second category of persons who may be administratively dis- 
charged under other than honorable conditions are those who, through 
their own misconduct, have demonstrated that their further retention 
in the military service is not warranted. Included in this category are 
those individuals who have deserted or absented themselves without 
leave and whose trial is barred by the statute of limitations. Also in- 
cluded are those individuals whoe trial is not so barred, but are found 
upon examination to be physically unable or mentally incompetent to 
stand trial, but were competent at the time of desertion. Addition- 
ally, there are individuals convicted by civil authorities of criminal 
offenses where the offense for which convicted is punishable by im- 
prisonment for more than 1 year. Enlisted persons are also subject 
to undesirable discharge for reasons of fradulent enlistment, such as 
concealment upon enlistment of serious criminal records, of prior mili- 
tary service terminated under other than honorable conditions, or of 
known physical defects for the purpose of defrauding the Government. 

Mr. Bianprorp. May I ask you at that point, General, are you 
familiar with the induction papers and enlistment questionnaires that 
are asked these individuals? 

General Kuurexp. Fairly familiar. 

Mr. Bianprorp. Are they asked now? They were not in 1944, I 
know, but are they asked now whether they were or are homosexuals 
or whether they do use drugs? 

General Kunrexp. That is not on the paper they sign. 

Mr. Bianprorp. Does anybody know the answer to that question ? 

Colonel Janney. It is my opinion that that isin there. It is on the 
medical part. 

General Kuurexp. The medical part; not on the enlistment papers. 

Mr. Branprorp. They sign a statement to the effect they are not and 
never have been homosexuals or are not and never have been drug 
addicts. 

General Kuurexp. They sign the medical paper where the medical 
officer asks them these questions. 
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Mr. Buianprorp. In other words, the people who are discharged for 
reason of homosexuality or drug addiction could be tried by a court- 
martial for fraudulent enlistment ? 

General Kunrer. Yes. 

Mr. Buanprorp. If they are tried by court-martial, they have all the 
advantages of the Amarillo plan and rehabilitation. If they are ad- 
ministratively discharged, they do not? 

General Kunrexp. If they were convicted of being a homosexual, 
we would not send them to Amarillo. 

Mr. Buianprorp. No; if you convict them of that. Supposing a 
man now states that he did use drugs before he entered the service, 
and I am asking you this question because I had the misfortune of 
serving on the Board of Review of Discharges and Dismissals for 2 
years, so I am very familiar with these cases. 

Many times a man is examined by a doctor in a hospital, and he is 
asked many questions, “Do you suffer from enuresis?” and then you 
have to explain what that means. 

General Kunre.p. Most of the time they do not understand that. 

Mr. Buianprorp. They have not the faintest notion what you are 
talking about. I think I can repeat the questions: “Do you bite your 
fingernails?” It goes through a pattern. If the joker has not had 
enough experience in the service, he is liable to answer “Yes” to one 
of those questions, and he has had it. If he answers “Yes” to one of 
those questions, his chances of getting an undesirable discharge are 
very good. 

General Kunrexvp. His chances of getting an undesirable discharge 
are not so good, because if he answered “Yes” to some of these ques- 
tions before he gets in, he will not get in. 

Mr. BuianpForp. That is before he gets in. I am talking about the 
man who is in the hospital after he enters the service. Then they 
discover he suffers from enuresis, but he was not asked that before he 
came into the service. 

Some of these people answer these questions “Yes,” and it turns 
out that they did use drugs at one time. They do not use them now, 
but they did use drugs at one time. The simplest way to handle that 
individual, because he is a risk, any way you want to cut the cake— 
he might someday go back to smoking marihuana or sniffing heroin, 
or so forth—is to handle him administratively and discharge him. 

When you do that to that individual, you are denying him this very 
fine program that you have established for all other offenders. What 
I am saying, in effect, is this, and your own statistics prove it: That 
you have given the man who was convicted by a court-martial many 
opportunities for rehabilitation. 

You have practically no opportunity for a man who is discharged 
administratively. That is the whole point. 

General Kunrevp. But before the man is discharged administra- 
tively, there is a lot of study made of this individual, and everything 
else. 

Mr. Buianprorp. There may be today, General, but there certainly 
was not during World War II. 

General Kunrevp. I am talking about today. 

Mr. Buanprorp. And the very fact that you people have established 
the Amarillo plan in these rehabilitation training centers, in my simple 
judgment, justifies more and more the objectives of Mr. Doyle’s bill, in 
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connection with those previously discharged, because it is a tacit 
admission on the part of all of the services that they have not been 
doing a proper job with their discharge cases. 

General Kuurexp. I do not think that isso. I think if you take that 
position, the Federal Government has not been doing a proper job 
with the people in confinement, too, because they recognize that this 
Amarillo program is a decided advance over what we knew before. 

It is progression. It is growing. It is learning and it is building 
up. So what bothers me is that if we put in enough of this, that you 
do not have to earn it, somebody will give vou something on a silver 
platter. We might as well shut up Amarillo because there will be 
nobody who wants to go there. You cannot do anything with a fellow 
whose attitude is wrong, who is not willing to go in there and pitch 
and try to make a go of it. 

Mr. Huppreston. This bill does not cover those who are eligible for 
Amarillo today. 

General Kunrenp. Yes. It covers everybody who gets out with a 
discharge other than under honorable conditions, heretofore or here- 
after. 

Mr. Huppteston. I did not think it covered general courts-martial. 

General Kunrexp. It permits the correction boards to consider gen- 
eral courts-martial, which under the present statute it does not spe- 
cifically have a right to do, althought the Attorney General has held 
they have that right. It extends that, and it says that anybody ‘here- 
tofore or hereafter who got out with a bad discharge has this section 
G provision. 

Is that not section G, the section G permission to go into the whole 
program ? 

Mr. Buanprorp. Yes; section G of the reprint. 

Mr. Hupptestron. In your statement you commented before Mr. 
Blandford started to question you that a homosexual can get an un- 
desirable discharge, a drug addict can get an undesirable ‘discharge, 
and the boy with ‘ ‘unclean habits” can “also get an undesirable dis- 
charge. In other words, the same stigma is placed on a boy who, 
because of background and training, et cetera, happens to have unclean 
habits as would be given to a drug addict. 

General Kunretp. But the unclean-habits fellow gets it a lot later 
because they have done everything they could to try to bring this boy 
up to the point where he will conduct himself in an exemplary man- 
ner, so that the matter of your drug addict—the situation there is that 
if he uses drugs after he is in the service, he is not going to get an 
undesirable discharge. He is going to go into the court-martial 
system. 

We have homosexuals classified, because the doctors go into this 
proposition. Maybe it is a disease. Some of it is a disease, so that if 
we have a case involving a homosexual, where it is anything short of 
using force and violence, or committing the act with a minor, he is 
going to be separated administratively. He will not be court-mar- 
tialed, so that you have different criteria applying to these different 
problems, and then when they end up, the discharge that they get, 
undesirable discharge, would say 3917, 3562, 3566: it would show ‘the 
regulation under which he got it, and if anybody was interested in 
trying to find out, all he has to do is look at the regulation. 
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They know whether he got it for unclean habits, or whether he got 
it because he is a homo, or because of fraudulent enlistment, or on 
what basis he got that discharge. 

Mr. BianvForp. He would be better off with a BCD; would he not? 

General Kuuretp. I do not know. 

Mr. Buanprorp. That is the first time I have ever seen a person in 
my life who thought that an undesirable discharge was better than a 
bad-conduct discharge. 

General Kuurexp. I was telling you about a letter than we received 
from one lady. Under article 74 (b) we are permitted to take cases 
to the Secretary for substitution of administrative discharges for 
punitive discharges, which individuals have received, and we take 
down to him all cases involving military offenses where the man has 
done a good job when the chips were down during the war. This in- 
dividual had done a lot of things wrong; he had a good war record, 
so the Secretary substituted an undesirable discharge for the bad- 
conduct discharge which the boy had gotten as a result of court- 
martial. I told Mr. Blandford about this letter. 

The letter we received from this boy’s mother was that she resents 
the discharge that Johnny got. We can call him a bad boy, but no- 
body is going to call her son undesirable. 

Mr. Doyix. May I ask the committee members—Mr. Kitchin, do 
you have any questions? 

Mr. Krrcnin. Has the general concluded his statement ? 

General Kunrexp. No. 

A recommendation originated by a commanding officer to discharge 
a serviceman for the foregoing reasons is subject to extensive review. 
Such recommendation may not be made until the commander, after 
a careful evaluation of all factors involved, including the age of the 
individual, the type of misconduct or activity in which he engaged, 
and his record of past service, has concluded that the individual is not 
amenable to further rehabilitation, or that his misconduct was of such 
gravity that retention is not warranted. 

Once the decision has been made to institute discharge action, al- 
though there are some procedural differences among the services, sev- 
eral important safeguards common to all are provided to assure fair- 
ness. All services have provisions for consideration of cases by a 
board of officers. Additionally, individuals recommended for dis- 
charge either appear in person before the board or may submit any 
statement desired in their own behalf. They may be assisted by coun- 
sel in the preparation of their cases. The findings and recommenda- 
tion of the board of officers must be reviewed and approved person- 
ally by a commander exercising general court-martial authority or 
by the headquarters of the service concerned. 

“We feel that the maximum practicable protection is afforded in 
each case. TI will not go into the detailed procedures in each service, 
but I do have with me officers from each service who can furnish de- 
tailed information which you may desire. 


ADMINISTRATIVE REVIEW OF DISCHARGES 
Following separation with a punitive or an administrative type of 


discharge, a veteran may make application to the appropriate branch 
of the Armed Forces for a review of such discharge. Discharge review 
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boards are authorized to review petitions for a correction of a punitive 
discharge resulting from trial by a special court-martial, or for a cor- 
rection of an administrative dischar ge. Boards for correction of mili- 
tary or naval records may review punitive discharges arising out of 
trials by general courts-martial. Correction boards may also enter- 
tain appeals from unsuccessful applications to discharge review boards. 
Dissent of a member on the issue of error or injustice in the preliminary 
review is sufficient to make full hearing mandatory before these latter 
boards. 

In the enactment of the Servicemen’s Readjustment Act of 1944, the 
Congress provided for a limited review of discharges from the armed 
services. Provision was made for discharge review boards to review 
allegations of injustice in connection with punitive discharges arising 
out of inferior courts-martial. Provision was also made for review 
of administrative discharges and separations. It will be seen that 
any veteran who received a punitive discharge resulting from trial by 
general court-martial had no recourse for a review of his discharge, 
whether a dishonorable discharge or a bad conduct discharge or a dis- 
missal in the case of an officer. A veteran who received a bad-conduct 
discharge as the result of trial by a special court-martial, however, w 
able to petition for a review of such discharge. Members of discharge 
review boards are military members of the 1 respective branches of the 
Armed Forces. These boards must grant hearings in all cases, and 
their decisions are reported to their respective Secretaries. 

The Congress enacted the Legislative Reorganization Act of 1946, 
which primarily was designed to streamline its activities and proce- 
dures. Section 131 provided that the Congress thereafter would no 
longer entertain requests for private legislation to correct alleged 
errors in military and naval records. Section 207 provided that the 
Secretaries of the different branches of the Armed Forces, acting 
through correction boards, may correct errors and injustices in mili- 
tary and naval records. The Congress specifically provided that civil- 
ian employees and civilian officials of the Armed Forces would con- 
stitute the membership of such boards. In an opinion of the Attorney 
General, it was determined that such boards might properly review 
discharges resulting from trials by general courts-martial, and might 
review on appeal all other types of discharges and separations previ- 
ously reviewed by the discharge review boards. This, in effect, cor- 
rected the situation wherein only certain categories of discharges 
could be reviewed by the services themselves. It is to be noted as 
a reerettable fact that there was in the period 1944-46 no provision 
for board review of punitive discharges awarded by general courts- 
martial. All general courts-martial discharges have, of course, been 
subject to review since 1946. 


_ ADMINISTRATIVE REVIEW OF DISCHARGES EXECUTED 


Since their establishment, the boards for the correction of military 
and naval records have considered a total of 16,580 discharge cases. 
In 1,714 cases, the boards found basis for award of a better discharge. 
This represents favorable action in over 10 percent of the cases con- 

sidered. In 1958, or nearly 6 percent of the cases considered, a dis- 
thet awarded as under other than honorable conditions was changed 
toa discharge under honorable conditions. However, it is important 
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to note that, in fiscal year 1956, the boards found cause to issue a dis- 
charge under honorable conditions in only 4 percent of cases consid- 
ered. This indicates that due both to reduction in the number of 
appeals from World War II discharges and the new safeguards pro- 
vided by the Uniform Code of Military Justice, there is decreasing real 
cause for appeal to these boards. 

_ The discharge review boards of the three military departments have 
since Inception considered 112,461 discharges and have changed 19,- 
255 or over 17 percent of these discharges; 13,153 or 1114 percent have 
been changed by issuance of a discharge under honorable conditions. 
As in the case of boards for the correction of records, the proportion 
of actions resulting in issuance of an honorable type discharge has de- 
creased about one-third, to 714 percent of cases considered in fiscal year 
1956. This is attributed to the same causes—gradual correction of 
errors made in earlier years and the advantages of the Uniform Code 
of Military Justice. 

Mr. Dorie. Thank you very much, General. 

Do you have a question, Mr. Kitchin? 

Mr. Krreutn. General, I would like to ask one question with refer- 
ence to those that were separated from services and did not have the 
opportunity of the Amarillo plan, which has only been in effect for a 
relatively short period of time. 

The procedure outlined in the last two pages of those statements 
are the only access that they have for the correction of those records? 

General Kunrexp. No, sir. In the last few pages I am talking about 
people who had administrative discharges. They never would have 
participated in the Amarillo program. It is only the punitive dis- 
charged individual who does. 

Prior to Amarillo we had restoration through disciplinary barracks 
only. We had the same followup all the time on these individuals. 
I want it understood that Amarillo was just adding something to what 
we already had in all the services, and these various rehabilitation pro- 
grams in all of the services are adding something to what you already 
have, a progression through experience. 

They all had consideration, even before this, through these various 
boards and procedures of review. 

Mr. Krrentn. Getting back to the particular committee print No. 2, 
which I know you are familiar with, your objection still is on the 
disciplinary effect that it would have in the services generally ? 

General Kunrenp. Yes. 

Mr. Krrcentn. That is your principal objection ? 

General Kunreip. My feeling is that the rehabilitation program, 
the restoration program that we have worked so hard for, will go by 
the boards if people do not have a feeling that, regardless of what they 
did, everybody is going to be behind them to earn an honorable dis- 
charge, but they have got to earn it and they cannot get it for free. 

I am afraid that this pretty near 50 percent that say, “I am not 
interested in rehabilitation” will increase to the point where the num- 
bers are so small that we cannot afford to run Amarillo, and these 
other rehabilitation programs, if a fellow has a feeling that all he has 
to do is keep his nose clean for so long, and then there will be a pro- 
vision under which he can get some kind of a discharge, which will be 
better than the bad conduct or dishonorable that he was confronted 
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with at the time he had to make his choice, to go on with the rehabili- 
tation or take it and get out. 

Mr. Krrenuy. I ask this purely hypothetical question. You do not 
have to answer it unless you think you can. 

If you were assured that Congress was going to do something about 
passing some legislation in this: regard, since the demand has been so 
prevalent, is there any way that you could recommend amending the 
committee print to the extent that it would be acceptable ¢ 

General Kunrenp. With the understanding that I feel that any- 
thing that indicates that Congress is going to do something for pr 
people, or provide something for these people after they get out, 
going to be deleterious to our program, I think that if it was re wee 
spective only, that would not be as hurtful as “heretofore and here- 
after.” 

In other words, I think fundamentally that in order to get these 
people to feeling that they have done a good job and they have gotten 
something for it, you have to have every procedure possible to give 
them an opportunity to earn the honorable discharge or to earn the 
discharge different from the one that was imposed on them as a re- 
sult of board action or court, and anything that would indicate he is 
going to get it for free cannot help but hurt. 

Mr. Kiron. Getting back to that question, as I understood this 
morning from the testimony that was offered, not only by the Secre- 
tary, but by the gentleman, ‘Mr. Robinson, I believe it was, ever vthing 
that is proposed in this committee print No. 2 is possibly in effect at 
the present time, particularly with reference to the taking into con- 
sideration of the postservice conduct of an individual; that every- 
thing that is in this committee bill is already authorized under the. 
Army, Navy, Marine Corps, and Air Force regulations, with the pos- 
sible exception of the naming of an additional discharge that these 
boys could be granted; is that right? 

General Kuurexp. I think that when we talk about our postservice, 
postservice conduct, I have been in the position many times, and per- 
haps some of you have, where you have had to determine—for ex- 
ample, in my civilian life I was doing much of the prosecuting for the 
attorney general’s office in my State. 

You would have to decide first, are we going to prosecute this in- 
dividual—his conduct, what he did, how he behaved in addition to 
this offense, weights on you pretty heavily in determining are we go- 
ing to prosecute ? 

Now we come to the individual that has been prosecuted. In rep- 
resenting the attorney general I sat on the pardon and parole board 
at home. Now, what are we going to do with that individual? What 
he did before he got into trouble is very, very important in determin- 
ing what are we going to do from the standpoint of pardon or parole 
at this time. 

By the same token, you get a case into the board for correction of 
military records, or the discharge review board; they are made up of 
human beings, of individuals, and a case is going to take on a com- 
plexion one way or the other. 

A lot of its influence is going to be, What has this boy done after he 
got out of the service? Obviously, if you have a close case involv- 
ing an injustice or unfairness which you can call either way—we all 
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recognize that—and you show the fellow has been a rascal since he 
got out of the service, good for nobody, you are not going to see the 
unfairness or injustice as vividly as you are in the case of an indi- 
vidual who has done a good job and lived well outside. 

To that extent it is taken into consideration. I want you to un- 
derstand this: That if any feliow has gotten a discharge that involves 
an unfairness or an injustice of any kind, I will be the first to vote 
that that should be changed, that we should get rid of it, but at the 
present time it is because of an unfairness or injustice that he is going 
to get that discharge changed, if at all. 

Now, that does not hurt, because unfairness or injustice does not 
help discipline. It hurts discipline. I mean, if a man feels and can 
demonstrate that he has been treated unjustly or unfairly, the dis- 
cipline in that unit is no good because fairness is essential to run any 
kind of an organization. I do not think that hurts at all. 

When you get into this other field of saying to the fellow who fought 
a good fight, did a good job in order to earn this honorable discharge, 
that somebody who did not is going to get some kind of a different dis- 
charge, too, for what he did, after he got out into civilian life—and 
to me this is the most important part of the whole thing, it is going to 
have an effect on the job that we are all trying to do, of getting these 
boys to the point where they will work and earn a discharge, will not 
goof off on the basis that something good is going to happen; that 
puts something in their mind. 

Mr. Doytx. Do you feel the general answered your question ? 

Mr. Krrout1n. Not yet. 

Mr. Doyre. I do not think he did. Pardon me for saying so, but he 
asked a definite question. I do not think you answered. 

Mr. Krrcntn. I do not think you got the import of my question. 
Mv question was, if you do not agree with me that, other than the 
additional discharge that is authorized in this committee print No. 2, 
that the testimony here to us thus far has been to the extent that all of 
the things that we say in this committee print No. 2 are now in effect 
in the various services with reference to both types. 

General Kunretp. I agree with that. But that is not the answer to 
the whole story. 

Mr. Kirent. I wonder if it is not. 

General Kunrep. No. 

Mr. Krrcutn. Suppose we eliminated, then, the additional type of 
discharge that would be warranted under the findings of the board, 
as it goes into this particular bill. Then that eliminates any objection 
as far as what is being done now, and what is in the bill that is author- 
ized to be done; does it not ? 

General Kunrecp. It does not eliminate all objections. I do not 
know if I can put this across, but here is the thing: When these fellows 
come in, that I want right in my heart to restore if we can, to give them 
a chance to earn an honorable discharge, when they come in and say 
that, “We can get this thing changed afterward. We can have some- 
thing done to get that changed. Our Congressman will enter into the 
picture and he will get me a better discharge.” And I will say this, 
that I have never yet dealt with a Congressman, when he sent over a 
request like that and we explained the whole story, who, if we were 
right, has not agreed with us 100 percent; but the mere fact that this 
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boy thinks that we are goofing him when we tell him that, “What you 
get is what you earn. This is what you are going to live with,” and 
“Nobody is going to interfere with it later’—any time we take away 
from that argument we are taking away from the effectiveness with 
which we can get these boys to enter the rehabilitation program. 

Mr. Hupptesron. He apparently already thinks that from what 
you say, and instead of considering this bill, which would just codify 
what is the already established procedure, maybe we ought to con- 
sider amendments, and maybe you ought to be up here testifying in 
favor of amendments that would cut this out. 

General Kuurerp. I feel so sincerely that we are trying to get 
this thing on the track, and I think that the figures in the correction 
boards and the discharge review boards will bear me out. 

We are trying to get this on the track where, when anybody gets 
this kind of a discharge, we will all agree he was entitled to it, and 
that there was nothing you could do to prevent him from getting it. 
I think if we can do that, and just work on it like we have been working, 
progressively all the time, without taking away the strength of our 
arguments, we are going to gain. 

Mr. Dorie. May I interrupt you there, General? I think that 
notice of something coming later was in March this year. This is 
the middle of June, and nothing has come of it yet. I mean, nothing 
evidentiary. There are 414 months, and it is the welfare of my son 
involved. 

I would expect the military to be more prompt than 414 months, 
if you would come to the conclusion that something was necessary. 
Do you get my point ? 

I will make allowance for reasonable time, but when the welfare 
of boys are involved, in your custody, 414 months is a long time if a 
boy is having unfair treatment. If it is your son, that would be true. 
If it is my son it would be true, but every boy in the military is some 
mother’s son. 

General Kunrevp. That is correct. 

Mr. Doytxr. As you say, you need the personalized service so far 
as those boys who make mistakes are concerned. Four and one-half 
months is too long to wait, in my book, to personalize the case of a 
boy who has made mistakes and needs personalization. That is as I 
look at it for one thing. 

You have already said that you discovered something that was 
good. Why do you need a year to get it into effect, then, in some 
tangible form ? 

General Kunrexp. This has been going on all the time, Mr. Chair- 
man. 

Mr. Doytr. No; it hasn’t been going on. You filed with us some 
other remarks. I don’t want to be supercritical, but I notice here, 
and I am a Member of Congress, some statements you have made, 
and this should be cleared up. You included Congress as being re- 
sponsible for some of the conditions that exist. 

General Kunrerp. No, sir. 

Mr. Dorie. Yes; I think so. On pages 10 and 11 you stated that 
some of the boys would say “We will get our Congressman to do 
something.” 
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Iiow many eases do you have personal knowledge of in which Con- 
gressmen have succeeded in 2 or 3 years in getting discharges changed 
which should not have been changed in the judgment of the military ¢ 

General Kunretp. None. I said, Mr. Chairman, that this is a con- 
cept that these boys have. 

Mr. Doytr. That is all right. 

General Kunrerp. I have had the opportunity of talking these cases 
over with Congressmen. 

Mr. Doytx. Then the concept that they relate to you in some cases 
is based on misapprehensions which are not true. 

General Kunrerp. I agreed with that. 

Mr. Dorie. They are not true? 

General Kuurevp. They are not true. 

Mr. Doytx. Then I notice on page 11 an answer by you, and your 
answer suflices there. 

On page 11 you state “I believe it would be disastrous if any action 
by the Congress should furnish a basis for belief that what the services 
are telling these people who get into difficulty is not entirely true.” 

Again I am surprised that, if you do not have a single case of rec- 
ord—and that is what I am asking—where a Member of Congress has 
succeeded in getting a discharge changed to honorable or otherwise, 
better than what the boy had, and where he is not entitled to it, if that 
be true how can you make it a basis for argument against this bill as 
interfering with disc ipline—— 

General Kuureip. Mr. Chairman—— 

Mr. Doy.e. Just a moment. 

On the theory that if the boys get an idea, get more of an idea 
than they have that we Congressmen will get dathedane changed, how 

can you put it on the basis that that hurts discipline where you have 
no case on record that Congressmen have been so foolhardy as to try 
to insist on a man in the military doing something he should not do? 

Mr. Huppieston. Yet that will persist even without this bill. 

General Kunrexp. I can answer that by saying this: Somebody has 
said that truth is not necessarily what the truth is but what you believe 
it to be. 

Some of these boys have this idea, and where they got it, I don’t 
know. Some of these boys believe it. We try to disabuse them of 
that belief and I am sure every Congressman wants them <isabused 
of that belief. 

Mr. Dorie. All you have to do is to tell these boys when you throw 
that at them that “There is not a single case, young man, where that 
has worked.” 

General Kuuretp. Sir, we have brought them statistics, and even 
gone beyond that. We point to statistics to show the small percentage 
of punitive discharges that ever have been corrected by discharge re- 
view boards, and they still do not believe it. 

Mr. Doyte. The opposite of that is the case I have in mind. I called 
on a lad—and I mentioned this this morning. I will not mention the 
Department he is in at this time, but I asked whether or not he could 
reenlist and work out an honorable discharge. 

I received a letter back from the good Secretary saying that he had 
signed a request for a dishonorable discharge. They gave that as one 
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of the reasons why they didn’t let him work out. This was right after 
the Marine case; shortly after Parris Island. 

I further was reliably informed, and the name was given me of a 
man in the military who told this lad that his Congressman had 
stopped his interest in the case. 

Now here we have a boy whom I never met until that day, though 
his folks live in my district. I asked that he get a chance to reenlist 
and work out an honorable discharge. They denied it. The reason 
they said they denied it is that this boy signed a request for dishonor- 
able discharge, and the officer who submitted this request to him told 
him that his C ongressman stopped his interest in the case. 

General Kuurexp. I don’t—— 

Mr. Doyte. So you see you have cases in the military where officers 
in charge of these boys who should be rehabilitated want to get rid of 
them. 

General Kunreip. That I am not holding any brief for. I do not 
believe in that myself. You can see that from the tenor of what I] 
said. 

Mr. Doyue. I mention that incident because chances are that any 1 
of more than 30 of us who have filed this same bill that I filed have 
cases where it appears to us that there has been unfairness in these 
instances. 

General Kuurexp. I think right now every effort is being made to 
eliminate it. 

From the standpoint of every case that we have in the military jus- 
tice picture that I am familiar with in the Air Force, I think I could 
justify every single case. 

You mention this business about signing up and asking for a dis- 
honorable discharge. 

Mr. Doyte. Yes. 

General Kuureip. Let me explain what happened to me about 3 
weeks ago, and this is a continuing situation with me all the time. 

We got in a case involving a boy; I never saw him, but I could tell 
you his name. I told the judge advocates I want a word picture of the 
20y so clear that when I try to decide what to do with him from the 
standpoint of clemency I can virtually see him standing beside my 
desk. 

The staff judge advocate did a good job. The boy was convicted of 
scape from confinement and desertion and embezzlement. The state- 
ment showed why he did these things. 

L always like to look at it from the standpoint of: There but for the 
grace of God go I. 

I.am. not sure that I might not have done the same thing if I were 
faced with the same circumstances. I am not saying I would, but I 
would not be too surprised if I did. 

What I wanted ot do was to restore that boy to duty, suspend the 
discharge, suspend the confinement, suspend the forfeitures and every- 
thing, and restore him to duty. 

I called up the Assistant for Clemency and Parole in the Secretary’s 
Office and had him contact the people at the disciplinary barracks, be- 

sause the case file I got showed that this boy had requested parole and 
did not w ant to stay in the service. 
He had a 3-year sentence facing him. 
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I said, “I want you to talk to this boy and find out if we remit the 
unexecuted portion of the sentence so he has no time to serve, and he 
doesn’t take parole, he will get right back to duty and see what he 
wants.” 

They came back. The boy said, “I have so many obligations outside 
that that is what caused me to commit these offenses. I just can’t do it. 
I cannot stay in the service. I want the bad-conduct discharge. If 
you say I don’t have to go on parole, that is fine. If you will remit the 
confinement, fine, but I want the bad-conduct discharge, but I want 
you to make a record which, in the future, if I can get this adjusted, 
will let me come back and earn an honorable disc charge. r 

I said, “The only reason we are not suspending the whole thing and 
restoring the boy to duty is that the boy himself felt he could not take 
it. He said he would only get into additional difficulties because of all 
of his problems.” 

Mr. Doyix. More power to you because you as an individual, or you 
as one in the military under others, are trying to personalize the needs 
of these boys. 

General Kunretp. I think we are all doing that, Mr. Chairman. 

Mr. Krreutn. On page 15 there has been a correction made in ink 
showing a change from 16,258 in the middle of the paragraph to 
16,580 and 1 672 to 1,714. 

General Kunrenp. Yes, sir. 

Mr. Kircuin. When were those statistics added ? 

General Kunreip. Over the weekend, when we rechecked and found 
out we had made that slight error. 

Mr. Kircurn. An error over compilation of the total time and not 
action taken over the last several weeks ? 

General Kunre.p. No, sir; to correct a computation that was wrong. 

Mr. Krrentn. The addition made it 20 percent, and I wondered if 
the bill had any effect. I was hoping it had. 

General Kunrexp. I think the interest of this committee—and this 
committee is interested in something I have been personally interested 
in for a long time, and I know many of the techie I associate with in 
the other services are interested in it, too, and have been for a long 
time—has been an impetus that is going to have a tendency to give a 
good look-see to see if there is anything that can be corrected that 
might possibly cause any types of errors and have people get what 
they were not entitled to, to eliminate every possibility we can | possibly 
eliminate. 

Mr. Doyte. It is only fair to say this for the record here; and | 
have said it to other officers in the military. 

Quite a few men in uniform, General, in all of the branches, have 
said to me since I filed this bill that they have looked me up as man 
to man. You know what they will say. They have spoken out in 
support of this bill and say, “We cannot speak for the Department, but 
some such bill as this is necessary. 

I can understand your position. I want to say to you, sir, that, 
down the line, officers below you in rank, many of the men fr ankly 
say to us as individuals, and they might say it in our office, on the 
street and over the telephone, and they speak frankly and positively. 
I don’t know whether or not we will have any of them as witnesses. 
because they are not in a position to come as individuals, but they 
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make it crystal clear, General, that they are not satisfied with the way 
they are obligated or required to handle these problems. 

General Kunretp. What I am trying to talk from is my own per- 
sonal experience. 

. Mr. Doytr. You are not in a position to know everything that is 
going on. 

General Kunrexp. I think I know about everything that is going 
on with the courts-martial cases. 

Mr. Dorie. We are not dealing with courts-martial cases entirely. 

Mr. Bray. These remarks are not personal, because I personally 
know that you and your Department have shown an unusual human 
interest in these cases coming before you. One thing I deeply regret 
is this: It seems military services never will try to correct abuses until 
somebody raises a howl. 

I remember the first general court-martial I ever sat on. The presi- 
dent of the court stated, “Remember, the old man already has ap- 
proved this case.” 

There was one case which I would like sometime to go over with 
you which started in 1946. It came to my attention immediately 
after I got out of the service. 

It took 6 years to get that case up to where you could get a decision. 
There was not even the barest prima facie case on the matter. The 
court finally heard it under a law which went out in 1952. 

General Kunrep. Yes, new trial. 

Mr. Bray. The case was so ridiculous that when I finally got a 
hearing, one of the board said, “What is this all about ?” 

Yet a man was given 5 years and a dishonorable discharge in this 

case. It was finally set aside. Every effort was made during those 
6 years by men in high places in the military to block this matter ever 
getting a fair hearing. 

General Kunretp. Under the same act you are talking about we 
have set aside a lot of dismissals and a lot of punitive disc har ges under 
this new trial appeal to the Judge Advocate General, when “he had a 
right to substitute and eliminate under the broad powers that he had. 

What was involved in that? At the time the cases were tried under 
the only 1920 manual, the Board of Review acted on what they called 
the scintilla of evidence rule. 

Mr. Bray. Evidently there was no evidence on one of these counts. 
There was not one scintilla of evidence on one of the counts in this 
case. Yet, because an error was made in the trial, every effort was 
made to save the face of the officer who made the error. Mr. Royall 
was Secretary of the Army. Every attempt was made to get him to 
allow this case to come before the Board for review, but he ‘refused to 
do so. The party responsible for the error continued to keep the Secre- 
tary of the Army from even allowing it to be heard. It was several 
years later when we finally got a hearing. 

General Kunrexp. I hold no brief for that. 

Mr. Bray. You may be satisfied everything is sweet and lovely, but 
the public generally and members of C ongress may not be satisfied. 

H. R. 6583 came up before Congress in the last session. 

I believe you testified on that; “did you not? 

General Kunretp. I was here. I did testify to a limited extent; 
Admiral Nunn was the witness on se 
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Mr. Bray. bt was testified how fine the Universal Code of Military 
Justice was, and I agree, but all three services were brought in to 
testify in an effort to try to limit the opportunity of a convicted soldier 
to get. before this board. 

General Kunretp. The Court of Military Appeals? 

Mr. Bray. Yes. The members of the court testified they wanted to 
hear those cases. Yet the Department of Defense sent the represen- 
tatives of the three branches to testify to limit the serviceman’s oppor- 
tunity to appeal. Needless to say that didn’t get a friendly reception. 

General Kunreip. There is one thing you said on which I am justi- 
fied in saying this: 

The Elston Act went in in 1949. There had been no amendment in 
the articles of war since 1928 prior to that. Yet, before the Histon 
Act went into effect in 1948, when we took over our own review respon- 
sibilities, we started at that time, and there was no pressure of any 
kind, this posttrial business. We started this whole system of getting 
the evidence, getting the background of the individual, so we knew 
what should be done. We had been wor king on this since 1948. 

Now we come to this part of the uniform code that you had refer- 
ence to. 

The thing that concerned many people, and nothing like that is in 
the amendment proposed this time 

Mr. Bray. I hope not. 

General Kunretp. Many people were concerned with the proposi- 
tion that there were appeals where there was a plea of guilty and there 
was absolutely no question involved. 

What they were trying to do was to eliminate what you would call 
frivolous appeals and trying to figure out a way of doing it. Maybe 
the way hit upon was not an effective way. 

Mr. Bray. You were making the attorney the litigant. There are 
many things in that amendment which were good, but not your at- 
tempt to prevent the serviceman from appealing his case. 

Frankly, all of us saw red when we saw that because most of us, 
rather than keeping this ex-serviceman from having a fair break, 
we want to see that everything is put in there to get him a fair break. 

General Kunretp. So do I. What we were trying to do is to have 
somebody say that we have some litigation here to go to the court with 
so they were not going on nothing. 

As I say 

Mr. Bray. But the court disagreed ¢ 

General Kunreip. Yes; they said they had the time to look them 
over. 

Mr. Bray. I was happy we had such a court. 

You state you may cheapen the honorable discharge ? 

General Kunrep. Yes. 

Mr. Bray. Also, you are giving 1 out of 25 boys a bad-conduct dis- 
charge. When you do that. you are cheapening a bad discharge. 

General Kunrerp. It should be. 

Mr. Bray. When I was a kid growing up it was considered awful 
to have a bad discharge. Yet for some reason, either Americans are 
becoming bad, or are having poor leadership, or poor courts and 
boards in the services. 

General Kunretp. Let us try to analyze this thing as over against 
the juvenile-delinquency problem with which we are faced today, and 
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the number of people who get fired from their jobs because of mis- 
conduct, doing something they should not. 

Mr. Bray. Let us not minimize this. 

General Kunrexp. The rate of people getting them, our incident 
rate, doesn’t compare with the incident rate in civilian life. 

Mr. Bray. I don’t believe 1 out of 25 in the community I live in 
is a criminal. 

Mr. Dorie. We have six members of the Board of Review and we 
want to hear them. 

Mr. Huppieston. General, it seems you are making an argument in 
opposition to H. R. 1108 the adverse effect that this legislation will 
have on the rehabilitation program, particularly at the Amarillo plan. 

I wonder what your reaction would be if we amended this bill to 
take out all discharges which were the result of courts-martial so as 
to remove that rehabilitation factor since all those who are using the 
Amarillo plan are those who are prospects of discharges by virtue of 
court-martial proceedings, and leave in the bill just the administrative 
discharges. 

General Kunretp. From my point of view it would be infinitely 
better because I do not think we would have the problem that actually 
concerns me. [am concerned about what we have tried to build up on 
a rehabilitation program and that going down the drain. 

When we are thinking about this we have to consider the fact that 
even in the administrative field, the people who have gotten these dis- 
charges, most of them have done a good job before they got them. 

I am not so sure that giving somebody who didn’t do a good job 
in the service something that doesn’t represent what they did in the 
service will help the individuals who have earned honorable dis- 
charges. 

I think any kind of a system where you could work up something 
to permit an individual to earn an honorable discharge, to earn a good 
discharge, I would endorse 100 percent. The only thing that bothers 
me is any kind of a system which gives him something which he hasn’t 
earned in the service. 

Mr. Hvppieston. I endorse this waiver system 100 percent. I just 
wonder how much better this bill would be to your mind if we amended 
it to take out these court-martial discharges and left the administrative 
discharges in? You say it would be some better. Would it be accept- 
able if we made such an amendment ? 

General Kuurerp. I believe it would be infinitely better. I still 
think we would be faced with this proposition of cheapening the honor- 
able discharge that the individual got, and perhaps—I don’t know how 
much weight there would be to this—perhaps a feeling among the 
guardhouse lawyers, and that is what you have the most difficulty 
with, and Mr. Bray will bear me out from his service, how much they 
will take from that. Here Congress has gone into the administrative 
discharge field and maybe next time they will go into the punitive dis- 
charge field, so we don’t have to worry about all this business. 

Mr. Bianprorp. Could I put words in your mouth 

General Kunrevp. I might not say “Yes.” 

Mr. Buanprorp. Would I be correct in assuming that what you In 
effect are saying is that you endorse the principles of this bill as they 
are now in operation in the Department of Defense and throughout the 
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military services, the criteria established, and the postservice conduct 

to which you testified is being considered, and you think it is a sound 
system they are now using, but you just don’t want to be told you have 
to do it. 

General Kunrevp. No. I have no compunction at all about the 
Congress telling me I should do this and if the Congress in its wisdom 
says this is the way we should run it. I have no compunction about 
that at all. 

What I am concerned about is whether there is the proper wisdom 
involved here in putting these youngsters on notice that the Congress 
will do something to change the discharge and possibly cause them 
not to participate in earning it; that sums up what bothers me. 

Mr. Bianprorp. Let us say the service newspapers have covered 
this thing. Now the Army Times, Navy Times, the Journal and the 
Register are all going to carry stories to the effect that the witnesses 
from the Department of Defense have testified that they take post- 
service conduct into consideration, that the criteria they consider in 
reviewing these cases does take into consideration the type of dis- 
charge issued, the moral turpitude involved, the age of the individual, 
which all has been testified to here this morning. 

That will now become public knowledge just as a result of these 
hearings. 

General Kurrerp. Right. 

Mr. Branprorp. What is the difference between somebody reading 
that that is what you are doing now and Congress passing a bill saying 
that what you are doing now you will continue to do? 

General Kunrenp. Nothing, if you just put one little asterisk in 
this news story, and that is that those things are being considered to 
determine whether there was an unf: urness or injustice in connection 
with the discharge the man got and not give him the idea that despite 
any lack of injustice or unfairness the boards now can give a general 
discharge limited for nothing. 

Mr. Buanprorp. We can practically terminate the hearings here so 
far as the Department is concerned, then, because that can be handled 
by adding two little words to each of these sections. If that would 
keep you ‘satisfied and would put the Department of Defense in favor 
of this bill I am sure the subcommittee would not have too much dif- 
ficulty in making that change. 

General Kunreip. What are the two words? 

Mr. Bianprorp. Unfairness and injustice. That can be done with- 
out any trouble. 

General Kuurexp. If that is what you come to, we don’t need it. 

Mr. Bianprorp. Then you have no objection to our passing it. Con- 
gress wants to show their interest in it. 

General Kunrexp. I still think that when you set up a new form of 
discharge, call it general discharge limited or whatever you call, it, 
that that isthe thing that will hurt. 

Mr. Buanprorp. You have one more objection, then, in addition to 
that. 

General KUNFELD. Basically what I say is this: The thing that 
bothers me is that the fellow feels he can me some kind of a discharge 
different from the one that his service merited, and one of the main 
factors | in determining this is how he behaves after he gets out of the 
service, 
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Mr. Buanprorp. What is that “general discharge limited” basically? 
You are worried about a boy who says “I can beat this rap on the 
outside. I might not get the veteran’s benefits and I might not be 
considered eligible to join the American Legion or the V.F.W. I 
certainly will not be able to continue my reserve activities, and I will 
not be able to hold by head up high. But instead of flashing an unde- 
sirable discharge I will show a general discharge limited.” 

You think that because a person can show a general discharge limited 
that the Amarillo plan will break down because everybody will make 
up their minds that the general discharge limited is what they will 
really get when they get out and that is the one thing they want. They 
don’t care about an honorable discharge. 

I don’t agree with you. 

General Kunretp. You are thinking this thing out and the members 
of the committee think this out from the standpoint of the general 
discharge. I am thinking it out. 

I am worrying about the kids that are not thinking it out. You can 
explain it to them, and they don’t believe you. 

f they sat here and thought out this thing step by step, as you have 
thought it out when you asked these questions, I would not have 
much worry about it. They don’t think it out. 

Mr. Buianprorp. Those are the 50 percent who don’t make it, anyway. 

General Kunretp. Not that don’t make it, won’t even participate. 

Mr. Buianprorp. I don’t think it would make much difference. If 
you have a man who has that low a mentality you cannot rehabilitate 
him. 

General Kunretp. Some of them are not really low mentality. 

Mr. Buanprorp. Maybe he has tried to model Al Capone, but he 
knows where he will end up before he gets through. 

Mr. Krrenin. In 13 years with the FBI I know the problems we 
have in the way of juvenile delinquency. I want to approach this 
from a positive standpoint. I get sick and tired of the hue and ery of 
4.8 percent or 5.1 percent of our juveniles going to the Devil because 
they are juvenile delinquents. I like to be proud of the other 95 per- 
cent of our youth who are conducting themselves as good citizens. 

To approach the same situation that you have in the services, I 
think when a man is entitled to reenlist and work toward an honorable 
discharge it gives him that incentive to correct a record on his own. 
pulling himself up by his own bootstraps. 

I want to think just as positively about these boys who know they 
cannot obtain, nor do they deserve, an honorable discharge, but there 
is that stigma attached to them, and there might be those instances 
I am sure there are—where some conscientious kid who has been dis- 
charged for some discharge less than honorable, bad conduct or other, 
who might be interested in obtaining a discharge a little better than 
what he has but not sufficient to put him in the honorable discharge 
category. 

I woaid like to think just as positively about that category as I do 
about the category that can and will and has the opportunity of earn- 
ing an honorable discharge. 

We might come back ‘and say that would be a small percentage. 
That is why I made the statement in the first instance about the small 
percentage of delinquents and I would like to think positively about 
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the small percentage that might deserve some consideration of another 
tvpe of discharge. 

If we can rehabilitate 1, salvage 1 in the society, and say “We have 
made a partial mistake in 10,” I think it would be warranted if we 
van save 1 kid’s reputation, if we can save 1 kid’s social status, instill 
in that kid the incentive to go on in his community with a better view 
toward citizenship, I think we can discount the few errors we make 
in the other 10. That is how I like to look at this additional type 
of discharge which you say is objectionable. 

He should have an opportunity. If you have the conscientious kid 
that wants to do so he might have that avenue toward working and 
getting an improved discharge. 

General Kunrerp. Basically I agree with that analysis 100 percent. 
The thing that bothers me is that in order to do what we are talking 
about for this one kid, if we lose out in getting kids out of the service 
with an earned honorable discharge in three cases, is it worthwhile? 
That fundamentally is what bothers me. 

I feel as you do about this one kid we are talking about, but I feel 
more strongly about the three kids that we can talk to, sit down and 
make see that it is to their adv antage to get in and pitch and come out 
with an honorable discharge. 

Anything that takes away from us the ability to convince these three 
kids that they want the rehabilitation program, they don’t want to 
turn it down, I think is ver y, very disastrous. 

Mr. Krrcenry. Nothing in this committee print nor anything in this 
report, if every GI in the service read it in its entirety, could convince 
them in the least that this bill would give them one iota of opportunity 
that they didn’t have before with reference to this particular situation 
you are talking about now. 

General Kunrenp. Yes, sir. It gives them an opportunity to say “I 
am satisfied with the general dise har ge limited, and I will not make up 
my bad time; I will not go through ‘this restoration program. I will 
be satisfied with that.” That is something he should not be satisfied 
with. 

Mr. Krrentn. If he reads the report—— 

General Kunrentp. They don’t. 

Mr. Krrcewin. If he is thoroughly apprised of it by the press and 
otherwise he certainly will see where it is still discretionary with the 
Board and there is nothing mandatory. 

General Kunrerp. This is something that you don’t know what you 
can do about it; I have participated in sitting down and getting out 
statistics and getting out figures and getting out every thing and show- 
ing these kids black on white which side their bread is buttered on. 
They look at you with a vacant stare and say, after you get through, 
that is a bunch of bunk. 

If everybody we are talking about would read and understand this 
program that is one thing. 

Many of these people do not read it and do not understand it. You 
cannot make them see it. All they can see is—up here I can get some- 
thing different and better than they will give me as a result of this 
court martial, and I can get it without doing the rest of my time in 
the service. 

Mr. Krreuin. That is what I was trying to make on the basis of 
positive thought in that direction. There might be 10 of those who 
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might take that attitude and say “That is a bunch of bunk. I can get 
out and get this general discharge limited by hook or crook when I get 
out of here.” 

But there is that conscientious chap who can be rehabilitated and 
can be put back in the society on a good, even basis with something 
better he has obtained. 

That is why I say if we take the other 9 and still let them believe it 
is bunk, let them try and fail to do it, let that situation exist in the 
minds of those 9—but if the 1 conscientious kid is aided in society 
after he leaves the Army it is well worth it in my opinion. 

General Kunrerp. Maybe we can make 4 or 5 of that 9 consci- 
entious. 

Mr. Doytx. General, the type of boy that you can convince to work 
for an honorable and who has the capacity and attitude to work for 
an honorable is not the type of boy who will fail to do it as contrasted 
with the boy who is unsuitable, temperamentally unsuitable, for in- 
stance. You know there are hundreds of them. There are hundreds 
of them in the draft right now who never would be suitable. 

They get an unsuitable discharge. They are never mentally or 
physically equipped to qualify for the military. There are hundreds 
of them every year. 

They go out with an unsuitable discharge. The result is that as 
they grow older they cannot get an economically sound job. They are 
handicapped forever. 

General Kunreip. Most of those people—— 

Mr. Doyte. Let me give you two illustrations of actual cases. First 
I will mention General Kearney, a distinguished Member of Congress 
whom we affectionately call General Kearney of New York. 

When he filed the same bill I filed he said “If we save only one boy 
the bill is worth it.” 

He isa distinguished military man, as you know. 

I will give you another case. A boy in California, raised in a fine 
religious home, I will not mention the faith—yes, I will, a fine Catholic 
home—at 1714 he went to E urope with the Army. He never used 
liquor in any Gin: That is how he was raised. 

He made a fool of himself on liquor there. He went to pieces on 
booze; he was never a bad boy, but it was bad booze. His commander 
tried to rehabilitate him and transferred him from wnit to unit in 
good faith. 

But the boy was with older men who could handle more booze, bad 
booze, and he — He went to pieces. 

Finally they gave him an undesirable discharge and sent him home. 

The Catholic ‘father got hold of him. He went to Alocholics anony- 
mous. 

The boy is studying for the Catholic priesthood. He hasn’t touched 
booze for about 8 years. 

A few’ years ago he asked for a change in his type of discharge. 
They didn’t consider it because it didn’t happen during his term of 
service. 

Would you think that this bill would be appropriate where that 
boy studying for the priesthood should have a chance to come in and 
show he hasn’t used liquor for 6 or 8 years? The only thing they 
fired him for was abuse of liquor, but it happened in his military 
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career, and they wouldn't consider it. They would not consider his 
good conduct for 6 or 8 years because it didn’t happen in the military. 

Would you leave that boy who would be a Catholic priest with 
that sort of discharge ? 

General Kuurexp. If I were that individual you are speaking ¢ about, 
Mr. Chairman, I think my views would be, when I became a (¢ ‘atholic 
priest, to get the endorsement of my church, come in and serve as a 
Catholic chaplain a portion of the time. 

When I got out I would feel proud of myself. I don’t think I 
would feel so proud of myself getting a general discharge limited. 

Mr. Doyir. Well, you, and the Catholic father, and he would be 
advised differently on that. 

We want to thank you for being so patient and helpful to us. 

It so renee that the majority members of this committee all have 
served in the military. All but one of us are lawyers with a good 
many years of actual experience, so we are not entirely uninformed. 

We thank you very much. If there is anything you wish to file with 
us be sure to do it. 

General Kunretp. I appreciate the opportunity of being here, Mr. 
Chairman and members of the committee, and talking to you about it. 

Mr. Dorie. You and also Secretary Jackson, we “appreciate your 
continuance of expression in this study we are making the rest of this 
week. 

We do not meet tomorrow but we will meet Wednesday, Thursday, 
and Friday. 

You men of the military are certainly invited to come back. 

On Wednesday we will hear Members of Congress, veterans’ organ- 
izations, and others. 

Thank you very much. 

General Kunrerp. I just want to add that I think, as Judge Jack- 
son said, this is something every one of us is concerned about and it 
is a matter of trying to get the job done so it can be done without any 
hurt elsewhere. 

Mr. Dorie. We compliment you on your achievement. I hope your 
next achievement will be to cordially and positively, as Mr. Kitchin 
says, put some such legislation into effect as we are discussing today, 
put it into actual practice in a positive way. 

General Kunreip. Give us time, sir. 

Mr. Doytx. We will give you the chance. 

Mr. Robinson favored us this morning with testimony. The other 
Board chairmen are here. We appreciate you busy men coming. 
[ think that you were all here this morning and heard the dise sussion. 

Mr. Branprorp. I have already asked Mr. Robinson this question : 
T will pose the question again and if you gentlemen have a different 
answer you can speak up. 

With regard to the Board for C orrection of Records, is it correct te 
say that, like the Air Force Board, the Navy and the Army Boards 
takes into consideration postservice conduct ¢ 
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DEPUTY SPECIAL ASSISTANT TO THE SECRETARY OF THE AIR 
FORCE AND CHAIRMAN OF THE AIR FORCE BOARD FOR THE 
CORRECTION OF MILITARY RECORDS 


Mr. Tarr. The Army Board feels it has the authority to do so and 
always questions the petitioners with respect to their postserv ice con- 
duet: as a pertinent matter. I would say it is not a determining factor, 
but it is a factor which may be considered. 

Mr. Buianprorp. But you do take it into consideration. 

Now, Mr. Curley, how about the Navy Board ? 

Mr. Curtey. The Navy Board considers it, but in and of itself it is 
not sufficient to warrant it be sent to the Secretary for a discharge to 
be changed. 

Mr. Branprorp. In close cases where you would be in doubt as to 
whether or not you would change a discharge, do you know of your 
own experience, Mr Taft and Mr. Curley, cases where you have 
changed discharges because of exemplary postservice conduct ? 

Mr. Curtey. 1 believe in some close cases the fact that a man has 
been an honorable citizen since discharge has been the deciding factor 
and has caused the Board to recommend to the Secretary that the 
discharge be changed. 

Mr. Buanprorp. Is that correct for the Army Board? 

Mr. Tart. I can think of one case of a Spanish War veteran that 
served subsequently in two future wars and perhaps that was the 
determining factor. 

Mr. Kircutn. I assume that was because of his additional Army or 
service record rather than his civilian record, and that is why you 
changed it? 

Mr. Tart. That gentleman was convicted on a r: ee ‘minor offense 
in the Spanish War, and he served subsequently in the Navy in World 
War I. He was too old for service in World War II. He enlisted 
in the merchant marine and had a couple of ships shot our from under 
him. He said that he was 70 years old and ready to serve his country 
if again needed. 

Mr. Kircnen. You know of no civilian record that has been changed 
by the Board? 

Mr. Tarr. No, sir. 

Mr. Branprorp. Has there been occasion with regard to each of the 
Board Chairmen when you wished you had authority to issue some- 
thing less onerous than an undesirable discharge, but not equivalent 
to a disch: arge under honorable conditions ? 

Mr. Curtey. The Navy Board has had cases where it hoped it had 
or wished it had the authority to grant a good discharge because of 
some good service the man performed but because of the facts in the 
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case did not show the man did not have complete honorable service, 
it would like to recommend something in between. 

I would like to state briefly, for a period of about 2 years, the Board 
did recommend to the Secretary of the Navy that a discharge be 
changed to one of honorable conditions and recommended that ny 
fits accrue. 

Mr. Buianprorp. And that was knocked out by the Comptroller 
General ? 

Mr. Curtey. The Comptroller General ruled in 1955 that the Secre- 
tary and the Boards had no authority to withhold emoluments, or 
moneys that would accrue as a result of corrective action taken, 

Mr. Buanprorp. I take it from what you have said that you person- 
ally would look with favor upon at least that portion of this legisla- 
tion which would authorize your Board to grant a general discharge 
limited without any monetary benefits, but something less—— 

Mr. Curtey. The Board very much likes the provision of with- 
holding the money. I would like to add that the Board too believes 
that good conduct after discharge should not be the sole reason. 

Mr. BLanprorp. We are in complete agreement on that. 

Now, Mr. Taft, do you agree with Mr. Curley? Would you like to 
have the same authority ¢ 

Mr. Tarr. With respect to whether or not the Board feels there 
are borderline cases, anyone knows who has reviewed hundreds, or 
thousands, of these cases—and we have had approximately 10,000 
cases in the 10 years that I have been with the Board that had to do 
with discharges—anyone knows that there must be many borderline 
cases. When you feel perhaps there should be some remedy but not 
the ones that are provided, that raises another point that is fraught 
with danger. I feel if there is this so-valled borderline discharge, 
then perhaps in attempting to follow out the desires of the Congress 
in the legislation that we are administering perhaps there would be 
more of a benefit to give the lesser discharge rather than the general 
discharge. 

Mr. Buanprorp. Have you read the committee print ? 

Mr. Tarr. No, sir. 

Mr. Bianprorp. You would be interested to know that gave us the 
same problem, and therefore we put a specific provision in the com- 
mittee print. I am happy to know that we are all thinking along the 
same lines, at least all of the present witnesses are thinking along the 
new line. We have a provision in here as follows: 

Excepting as otherwise provided in this act, no general discharge limited 
shall be issued except pursuant to the provisions of this subsection, and after 
u specific finding by the Board that such a discharge is issued pursuant to the 
provisions of this subsection. 

The idea, of course, there was to emphasize the law to the Board 
that you would only exercise your right under the general discharge 
limited in those cases where the man was not otherwise entitled to a 
change in his discharge which would entitle him to the benefits of an 
honorable discharge, or a discharge under honorable conditions, there- 
fore, you have to make a very specific finding you were granting that 
discharge and you had taken postservice conduct into consideration. 
We had in mind the individual who had been before your Boards, of- 
fered postservice conduct in support of his case because not knowing 
any better he would try to put out the best side of his story possible 
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and he would be willing to settle for a general discharge limited which 
carried no benefit when the case on its own merits, without postservice 
conduct being taken into consideration, might well have warranted 
a change to discharge under honorable conditions, so I think we have 
already covered that ver y adequately, or as adequately as you can by 
statute leaving the discretion in your hands to use good judgment 
on it. 

Now, to the Boards for the Review of Discharges, Colonel Scott, 
what is your approach to postservice conduct ? 

Colonel Scorr. I speak, I think, for the majority of the members of 
the Discharge Review Board of the Army. We feel postservice ac- 
tivity and conduct is one of the things we should consider when con- 
sidering the review of a discharge. It is only one of the things. 

Mr. Buanprorp. It is a factor? 

Colonel Scorr. It is a factor. It carries a little weight where there 
is a decision to be made—is this man worthy? Is this a borderline 
case? It does have its effect in a close case. You might more favor- 
ably consider the man’s case if he has had exemplary conduct. 

Mr. Bianprorp. When you approve a change in a discharge, are 
you the president of the Board? 

Colonel Scorr. I am acting president. 

Mr. Buanprorp. Do you sign the discharge and mail it? 

Colonel Scorr. No. 

Mir. BLanprorp. What do you do? 

Colonel Scorr. We send the proceedings to the Board and the de- 
cision to the Adjutant General who notifies the individual of his dis- 
charge. 

Mr. Bianprorp. It does not go to the Secretary then ‘ 

Colonel Scorr. Some of our cases are approved by the Secretary’s 
office. 

Mr. Buanprorp. When did that change take place? Previously 
when the Board acted the Board president signed the new discharge 
and mailed it to the individual. How long now have you been operat- 
ing under the system whereby you send it to the Adjutant General 
and the Secretary for approval ? 

Colonel Scorr. I do not know. I have been on the Board now for 
approximately a year and a half, and it has been that way since |] 
have been there. 

Mr. Buanprorp. Commander Callahan, the Navy Board is operated 
in a different manner from the Army and the Air Force Boards 
in that your cases are never final until approved by the Secretary; is 
that correct? 

Commander CatLaAnan. That is correct. 

Mr. Bianprorp. You differ from the Army Board in that respect ¢ 
The Army Board’s action is final, except in certain cases it goes to the 
Secretary for final action. The Navy Board does not have that au- 
thority ; is that correct ? 

Commander Catnanan. That is correct. 

Mr. Buianprorp. In that respect the Navy Board functions differ 
ently from the Army Board. How about the Air Force Board 

Colonel McCoy. Quite a lot like the Army. 

Mr. Bianprorp. Do you have to have the approval of the Secretary / 

Colonel McCoy. No, sir. 

Mr. Bianprorp. You do not ? 
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Colonel McCoy. We act in the name of the Secretary. We send the 
action to the Judge Advocate General’s office, and he prepares the 
necessary paperwork. 

Mr. BLanprorp. It always intrigues me that we have boards created 
by the same law which function in a different manner. It raises an 
interesting point that perhaps there should be a uniform rule ap- 
plicable to all the boards insofar as the determination of the boards is 
concerned because in the case of the Navy, and again I can only speak 
from experience, I have seen cases rereferred to the Board after the 
Board has rendered a decision, and I have seen cases come back from 
the Secretary after they have gone through the Department request- 
ing that the Board reconvene ‘and reconsider the case. That alw ays 
struck me as being an improper procedure because it was not the idea 
in creating the Board. I merely mention it for whatever interest it is 
to the subcommittee. 

Do you feel also, all three of you acting as board chairmen, that you 
would like to have, or have you ever expressed the opinion that you 
wished that you had the authority to issue something different than a 
discharge under honorable conditions, something ‘that would be a 
little less onerous than an undesirable dischar ge, but not the equivalent 
of a discharge under honorable conditions? 

Colonel McCoy. I have been there a year and a half, and I believe 
if the case is a meriforious case the Board has plenty of room as it is 
now to review and correct the situation. I do not think we need another 
type of discharge somewhere in between those two. 

Mr. Bianprorp. How about you, Commander Callahan ? 

Commander Catitanan. I feel the same way. I think that it should 
fall into one or the other category. 

Colonel Scorr. Iam inclined to agree with that. 

Mr. Bianprorp. There we have a perfect example of the military 
approach versus the civilian approach. 

Colonel Scorr. May I add something? I will not say there are not 
times when I feel sympathetic tow ard the individual, but my Board 
is not a clemency board, and we cannot by personal feelings change 
no more than a judge can dismiss a case because he might feel sorry 
for the applicant. 

Mr. BLanprorp. That is another interesting statement. You do not 
feel, therefore, that you are in any way a clemency board? You feel 
that you are merely there to correct a mistake; is that the idea ? 

Colonel Scorr. No, sir. We can correct, modify, or change dis- 
charges based on equity and justice. 

Mr. Buanprorp. And good conse ience? 

Colonel Scorr. Sure. 

Mr. Buanprorp. Does it not strike you as being part of good con- 
science to exercise clemency when it is called for? 

Colonel Scorr. Well, I am assuming you are referring to the man’s 
2 years or 3 years of good behavior in civilian life. 

Mr. Buanprorp. What I am getting at is this; you have a 17-year- 
older, and I recognize anyone who has been in the service thinks that 
the 17-, 18-, or 19- year -old boy makes the best soldier, but you have a 
17-year-older who gets into trouble due to any number of things- 
environment, immaturity, or anything that you want to call it, and 
you discharge that boy w “ a bad conduct dischar ge. He is labeled as 
acriminal. We will take a case—and I have seen cases comparable to 











2428 


this—where a boy has walked out of a shower and he sees a watch 
lying on a bench. He has never stolen anything before in his life. 
He comes back to the shower and he sees the watch on the bench, and 
he finally picks up the watch and takes it back to his locker and. puts 
it in his locker, but he does not wear it. He puts it in his locker. Of 
course, he should not have taken the watch in the first place, and put 
it in his locker. He should have taken the watch to his first sergeant 
or taken it and handed it over to somebody in authority, but he does not 
do that. Then they have a shakedown, and they find the watch in that 
boy’s locker box. He is tried by a court-martial and sentenced to a bad 
conduct discharge because he is branded a thief. The theory in the 
armed services is that there is no place in the Army or the armed serv- 
ices for a thief. That boy will go through the rest of his life branded 
as a thief because of that bad conduct discharge. Do you not think 
that some place along the line there should be some way he could 
come in and introduce evidence of exemplary conduct to prove that he 
is not a thief in the accepted sense of the word ? 

Colonel Scorr. Yes. I am glad that you mentioned such a case as 
that. That is one instance of misbehavior on the part of the individual, 
and he has nothing else against him in the record. 

Mr. Bianprorp. And I have seen them discharged for it. 

Colonel Scorr. And for such an offense, if a man is discharged, my 
Board does not consider such an offense as a lasting thing, and that 
one single instance will probably get him a change in his discharge. 

Mr. Bianprorp. Because he establishes by his postserv ice conduct 
he is not a thief, is that not the idea ? 

Colonel Scorr. Because that is the only thing against that boy, in 
service or out of service. 

Mr. Buanprorp. The only way that you can prove that he is not 
a thief is by taking into consideration what he has done after he has 
gotten out. If he was discharged for stealing the watch and he had 
no other record of being a thief, then the only thing that you could 
take into consideration would be his postconduct service. 

Colonel Scorr. You are taking an extreme case. I do not remember 
one just like that. 

Mr. Bianprorp. How would your Board react to a case of this kind : 
A man enlists at the age of 15 in February 1898, and he signs a con- 
tract for 6 years, He cannot speak English properly and cannot un- 
derstand it. He goes to San Juan Hill and is one of a few that was 
ever shot at in the War with Spain. He comes back to Brooklyn 
where he is stationed. He asks his first sergeant if he can go home and 
the first sergeant says, “Come back in about 5 years.” The boy said, 
“I did not sign up for that. I am a Frenchman, I have been fighting 
Spaniards all my life.” The boy put his musket in his locker and 
went home and lived a normal life. No one made any attempt to pick 
him up. He finally wrote a letter to the service involved and asked 
them many years later, as a matter of fact, 35 years later, to give him 
a record of his service, and they answered him by giving him an un- 
desirable discharge by reason of desertion. 

Now, how would your Board approach a case like that? Those are 
the facts. They are right in the files right now. 

Colonel Scorr. If there was no medical or mental amnesia connected 
with the case, if it was a clear case of desertion, under the regulations 
we could not change it. 
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Mr. BLanprorp. Would you be interested in knowing what happened 
to that case ¢ 

Colonel Scorr. Yes. 

Mr. Bianprorp. They decided to change that discharge by a 3 to 
2 vote. Then it went to the Secretary, and they ordered one of the 
members of the Board off the Board and replaced him with another 
member and then the vote was 3 to 2 against changing it. 

I am mentioning these things because these things have taken place. 
You talk about justice and equity. That happened not to be an ae 
case. That is why I am talking to you. 

Nevertheless, the point that I am getting at is, what this bill is 
aimed at is the small segment of these cases where an injustice has been 
done, or an unfairness has been perpetrated, perhaps in the rush of 
the war when people were discharged hurriedly, but nevertheless these 
people are not undesirable people in society. They are not criminals. 
They are not bad in that sense of the word. But they were discharged 
rapidly. They had not other opportunity to prove they could rehabili- 
tate themselves in the service as they have today. The only thing 
that they can point to is their postservice conduct, and that is what this 
bill is aimed at. 

Colonel Scorr. I will get back to some of the points that the general 
covered. Before the man was discharged he was given ample oppor- 
tunity to make correction. The case is finally recommended to the 
Board. The Board is convened by the regimental commander in the 
case of an infantry unit. All the facts and evidence are considered 
and the man is given a discharge. You could not say that it is not 
gone into thoroughly before the man is discharged. 

Mr. Bianprorp. I can say it because I sat for 2 years on a board of 
review of discharges and dismissals and saw some of the cases, and I 
talk about some of the cases that happened in the World War. 

Colonel Scorr. I would not argue with you there are not 1 or 2 
isolated cases where injustice is done and those are the cases that we 
are correcting. 

Mr. Brianprorp. Those are the cases that we are talking about. You 
say that you are not acting as a clemency board. 

Colonel Scorr. Where there is an injustice that can be corrected by 
the present Board. 

Mr. Buanprorp. As I see it, the only thing a person can do after 
you have turned down his case is to go to the Board for the Correction 
of Army Records where he can appeal his case for practical purposes. 
What we are trying to say here is that you will, by law, take into 
consideration postservice conduct. That is just a factor. You do not 
have to change the discharge. 

Colonel Scorr. It is not necessary for you to direct that by law. We 
doit. It is already being done. 

Mr. Bianprorp. Then you would have no objection to it. 

Colonel Scorr. I do not see any particular benefit to be derived 
from it. I do not see any benefit that could be derived from it if the 
boards as now constituted properly execute their duties. 

Mr. Branprorp. In effect what I asked General Kuhfeld was—you 
are doing this now, but you just do not want to have anyone tell you 
you have to do it. 

Colonel Scorr. We do not need to be told; we are doing it. 
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Mr. Buanprorp. You are doing everything we have in this bill, then ? 

Colonel Scorr. In my particular Board, “T think we are. I would 
like to add to that that this Board, and I am sure the others, goes to 
every effort to get all the information. We will even delay a case and 
write letters to local draft boards and things of that kind, State offi- 
cials and hospitals, to get all the information when there is any doubt 
in a case before we make a decision on whether we change a discharge. 
It is not something that is a routine matter. We are as conscientious 
in our Board action as any congressional committee on the bill. 

Mr. Bianprorp. The only thing new about this bill, as far as you 
are concerned, is that you are authorized to issue a general discharge 
limited. 

Colonel Scorr. I think the opinion has been expressed—and I think 
the Army Review Board concurs in it—that this is a further incentive 
for a man to say: “I will go ahead and get myself an undesirable dis- 
charge because I am going to get it changed anyhow.” The reason 
I say it is a further incentive, we already have that attitude in the 
Army with respect to the Discharge Review Board, especially in 
Europe. I do not know how it got started. They will say, “Do not 
worry about it, when you get back to the States you can wait 2 months, 
go to the Army Discharge Review Board and have that changed. 

Mr. Buanprorp. You would recommend repealing the law that sets 
up the Appeal Board because that would take away that incentive for 
getting a bad discharge ? 

Colonel Scorr. That Board is necessary. 

Mr. Buanprorp. If that Board is necesary why is it not necessary 
to give you that statuatory authority for a general discharge limited? 
Colonel Scorr. I think it is a duplication of what we are doing. 

Mr. Buanprorp. You have no objection to being told by statute to 
continue what you are already doing? 

Colonel Scorr. It is already in the statute. 

Mr. Bianprorp. What is in the statute ? 

Colonel Scorr. It is not specifically in the statute that we consider 
postdischarge service, but equity is covered, and that is what we do. 

Mr. Krrcnty. You are doing it now in a certain sense of the word 
under the regulations which your Board functions under. You are 
told to do it. We are not changing that fact. But you do not want 
legislation on the books which would give these boys a further incen- 
tive, is that your objection ? 

Colonel Scorr. That is about the way it sums up. 

Mr. Krrceutn. In other words, you are not objecting to the bill, but 
you are objecting to legislation on this particular subjec t? 

Colonel Scorr. Because of the fact it will be a further incentive for 
a man to do everything except be a soldier and render service to his 
country, knowing that he w ill be taken care of later 

Mr. Krrenty. I understand your reasons. The end result is that 
you would rather ne have legislation on the books but would rather 
continue as you have been going so far under your instructions? 

Colonel Scorr. I would like to state that we favore giving a man 
an opportunity to earn an honorable discharge. We of the Army Dis- 
charge Review Board like to see a man given an opportunity to come 
back in the service an prove that he is a useful citizen, that he is re- 
habilitated, and he would like to serve and earn an honorable dis- 
charge. We certainly offer that. 
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Mr. Krrenin. That is understandably a typical military approach 
to this thing. We on the civilian side would like to say that a man 
should have a chance to earn something better in civilian life and 
not have to go back into the service and stay another period of years 
before he can be rehabilitated. 

Colonel Scorr. Is not that a matter for society rather than the 
military ? 

Mr. Kircuin. We in Congress hope that we represent society, Col- 
onel, and [ am merely distinguishing between the societies, the civilian 
viewpoint as distinguishable from the military viewpoint. It is under- 
standable. I am not critical. I understand thoroughly that you want 
a man to come back into the military service, rehabilitate himself 
through service, and then be able to earn that honorable discharge, or a 
discharge better than he had before. We are thinking about the kid 
that does not want to go back into the Army and deserves some reha- 
bilitation. That is the reason that I say I am trying to distinguish or 
give you the viewpoint that we Congressmen representing society 
have. 

Colonel Scorr. When we sit on these cases of review and a man 
appears before the Board, or sometimes through correspondence, we 
ask the man—would you be willing to come back and serve 3 years to 
earn an honorable discharge and have that bad record wiped out? A 
very high percentage, around 85 percent or 90 percent, as I remember 
say “Yes, 1 would.” Some say they would serve 6 years. 

Mr. Krrenin. That is very admirable. 

Colonel Scorr. I have one other point. As far as my Board is con- 
cerned, and I am speaking for the Board, we are not ag: inst any idea of 
trying to do something for these people who were 17 years old when 
they came in. The idea of being sympathetic toward eee” we have it. 
It is there. Except for reenlisting and earning it, we have not come 
up with the answer. 

Mr. Krrent. I think I can say this in all candor, the military and 
the Congress are in thorough agreement as to the desired effect. We 
both desire to rehabilitate and take care of that youngster who de- 
serves that particular type of rehabilitation. I think the only difficulty 
we are facing between the military and the Congress is the method of 
approach. I do not think we are in disagreement at all as to what our 

desires are. 

Colonel Scorr. No, sir. 

Mr. Kircury. I think our disagreement is in the realm of—how 
shall we approach it. We say possibly legislation by giving you a 
board with additional authority. You say that is wrong in the mili- 
tary because that would be an incentive for abuse and therefore that 
is the wrong approach. 

Am I right in that ? 

Colonel Scorr. Yes. We have to keep in mind that the individual 
is responsible for a few things. 

Mr. Krreut. Oh, yes. 

Colonel Scorr. He got himself into this. 

Mr. Krrcnmn. The Board would still retain under this particular 
anticipated legislation all of the discretionary powers they had be- 
fore. There is nothing mandatory. It is only the little something 
that you would inject by legislation into the minds of the ones that are 
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now in the military that you say might affect them adversely as far 
as military discipline is concerned, and I understand that is your 
major objection to this bill. 

Colonel Scorr. Yes. 

Mr. Kircuin. And the secondary thing is you would not like to have 
legislation that would enhance that opinion ; you would rather have 
it conducted in the manner in which it is ¢ onducted now; is that right ¢ 

Colonel Scorr. Yes. I think in addition to the present situation 
the general well brought out the fact that all the services are doing 
more and more in the way of rehabilitation in service, salvaging per- 
sonnel before we issue the discharge. That program is increasing 
and it is being accelerated in all of the services 

Mr. Kircnin. And we are very gratified, and I can say if this par- 
ticular piece of legislation is passed today you will not have an op- 
portunity to use it on any of the personnel that are now in the service 
due to the very wonderful program that the general has outlined, but 

I am concerned about these boys who are already discharged, out in 
society that do not have available this rehabilitation program that the 
general has so succinctly put forth. Iam not so concerned about what 
is going to happen in the future. I think the military services from 
what the Secret ary has said and the general has said, have made won- 
derful advances in the last year or two trying to establish a program 
whereby this will not happen again, but we are concerned now about 
these boys who are out in society who possess less than an honorable 
discharge, who have no opportunity to avail themselves of this won- 
derful program that the military is now putting in. 

Colonel Scorr. They had opportunity in the service, maybe not as 
elaborate as now. 

Mr. Krrcenin. They had it when they were in the service, but they 
did not have the rehabilitation program that has been so gloriously 
enhanced in the last year or two since they have left the service. Now 
they have no opportunity whatsoever unless something is done for them 
to allow them to at least get a little bit of that ego pumped back into 
them by some service whic ch the boards can render. 

What we want to do in this particular type of legislation is just arm 
the Board with a little more authority that they can use if in their 
discretion they see fit to use it for these perhaps very few that are out 
that deserve that type of consideration. 

Mr. Rogrnson. I would like to say for the Air Force, if I have not 
said it before, that the Air Force Correction Board approaches these 

cases the way the Army and Navy representatives with their respec- 
tive Boards have said. I can say frankly from my own experience 
with undesirable discharges I have found myself in the rather diffi- 
cult mental frame of mind at times of saving that probably a boy 
deserved the undesirable discharge. I could not say he warranted an 
honorable discharge, and I could not say he should be given a general 
discharge. -You do have the feeling he ought to get something else. 

I do not think the Board—I know it is true of our Board and it is 
undoubtedly true of the other Boards—every member of the Board 
was formerly in the service, and I think they are extremely conscious 
of any effect of the looseness of the application of anything like this 
so far as discipline is concerned. 

We are in the position at times of not knowing just what we can 
do with this type of discharge. 
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Mr. Doytr. May I discuss for a minute with you career men in the 
military especially or civilian members of the Board this matter. I 
think there i is a difference, is there not, between the boys who are in- 
voluntarily in the service and those boys who go into the service to 
make it a career? I mean the attitude of the boys very often is dif- 
ferent if they know they are in just for a couple of years or are com- 
pelled to go in against their will through the draft. I have under- 
stood that most of these cases arise in the boys that never had any in- 
tention of being career men. 

I mention that particularly, Colonel Scott, because of your observa- 
tion to the effect that they know they can be taken care of later. Of 
course, the boys who comes in through the draft with a dislike for the 
military, even a hatred in some cases for the military through mis- 
understanding of his conception of his own duty, nevertheless, he may 
not be mature enough to arrive at a patriotic position on that at 171% 
or 18, either younger or older—and even older people sometimes do not 
arrive at that. 

I want to raise this question because you used some such language 
to indicate that one reason you were not in accord with the support 
of this proposal in this bill is that you thought it would give further 
incentive to these lads to take the position that they could get out of it 
later, that it would be taken care of later. 

In view of that observation by you, I want to again emphasize that 
this committee print No. 2 has no compulsion by way of direction to 
any board excepting that if a lad who has received a less than honor- 
able discharge files an application, he must file it before the military 
boards, I mean the standing boards of review. ‘There is no new board 
setup. It comes right back to your hands. 

Second, it does charge you with taking into consideration on his 
application for a general discharge, limited, after he has been in 
cilivian life 3 years, his age at the time of his mistake, the normal 
‘punishment that would have been giv en, and the moral turpitude 
if any by the lad at the time of the inc ident. Then it says: 

If it is established to the satisfaction of the Board by oral or written evi- 
dence * * * 

So that it puts the sole discretion and sole determination right back 
in the hands of the military board. 

L sort of feel that you folks have not thoroughly understood that 
was the case. It does not say you shall do anything excepting that you 
shall, as one of the factors, take into consideration these elements. 

It does not give him any benefits, it does not put him on a par cer- 
tainly with the honorable. It does do this. I am thinking of many 
cases that I know of in California, my State. I came across many 
cases, quite a few when I was practicing law when I came here 11 
years ago. I can think of whole families that hung their heads liter- 
ally in ‘the community with shame and regret because their son had 
received some form of less than honor able | discharge, unsuitable, un- 
desirable, and yet had never committed any crime. At most, the wrong 
he did would have been a misdemeanor in civilian life. Being a law- 
yer, naturally I do not think of a misdemeanor as a crime in the sense 
that there is any felonious intent present. 

[ know of boys in California who went into the military through the 
draft who went in not wishing to in any sense because ‘their brother 
or their cousin or their uncle in their experience had received what 
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they thought was an unfair deal by reason of having received some 
less than honorable discharge. 

So that I think one of the purposes we have in asking you men to 
cordially consider this as an improvement, not as a hold bac ‘k, but as 
an improvement in the process, is that it will remove some of the 
stigma. 

We have been corresponding, for instance, with heavy industry, 
big industry. We know what their attitude is toward employing these 
boys with less than honorable discharges. We have gone into that 
angle. We know that is a problem. Some of these larger employers 
of much labor have said to us over their own signatures: 

We will consider understandingly such a discharge as proposed in these bills 
we are talking of now. We will take that into account if a boy brings to us a 
general discharge, limited. We will take into account that he has had exem 
plary conduct since he made his mistake in the military. 

So that our objective, which we are asking you to consider carefully 
and favorably, is we want to help make the boy an economic asset. 
Secondly, we want to get rid of the stigma which makes him hold his 
head in shame, naturally. 

But as I see it, this does not apply to you distinguished men who 
chose to be career men in but few cases. It applies mostly to boys that 
enter the military only for 2, 3 or 4 years and with some percentage of 
them not from choice. Those are the boys that I am largely concerned 
with, and how in the world this sort of bill could seriously affect disci 
pline I just do not see. 

My own son was in the military in his lifetime. He was in the Air 
Force. Because of my past experience in juvenile court work and 
other work, I often discussed this problem with him because he was 
in a position where from time to time as first lieutenant he had disci- 
plinary problems to handle. He used to tell me of some of the cases 
in the Aleutians and in the Alaskan area and in other areas. 

So we men, as your copartners in these problems, because that is 
what we are, there is not one of us who would knowingly or willingly 
recommend a bill that appeared c a arly to interfere w ith military dis- 
cipline. We know how essential i 

But we have studied it anaes we have talked with many mili- 
tary men, on the record and off the record. I said this morning many 
have given us the benefit of their thinking. We do not criticize them. 
We say we think here is a chance for reasonable improvement. 

The fact that more than 30 men have filed the same bill indicates the 
extent of the interest in the Congress. We could get another 30 to 
file similar bills if there was any reason to give “that evidence of 
concern. 

I want to join with Mr. Kitchen and I know Mr. Huddleston and all 
of us who feel that some such step as this is worthy of favorable con- 
sideration. If it does come forward, we know you men in the military 
will be positive in your look at it and in your administration of it. 

I have talked longer than I had intended. All of us who have had 
military personnel in our families, some of us have them now, we know 
the stresses and strains you men are under. But we also know there 
are several thousand cases a year, borderline cases, that could be im- 
proved upon first if you had the time and the tools and if enough of 
you had the know-how to personalize the way Secretary Jackson and 
General Kuhfeld have emphasized. 
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Mr. Huddleston, do you have something ? 

Mr. Huppieston. I have one question. Colonel Scott, there is some- 
thing in your testimony that confused me in the light of your previous 
testimony before the committee this morning. I believe one of your 
statements was it has been the continuing policy of the military to 
want these boys to reenlist and to earn a disc harge by further military 
service subsequent to their initial undesirable discharge or less than 
honorable discharge, and then in another statement you said that of 
the boys who came before your Board 85 percent indicated they wanted 
to undergo additional military service for the purpose of correcting 
their records. 

Yet this morning the evidence was that last year there were only 
18 cases in which boys were allowed a waiver to reenlist for the pur- 
pose of serving additional time and coming out with an honorable 
discharge. 

It seems to me with the military wanting these boys to reenlist and 
with the boys themselves wanting to be reenlisted for the additional 
military service, the small number of 18 in the course of a year seems 
to be quite confusing to me. 

I would like to have some explanation of why there is such a small 
number if everybody wants this system and that it has been in effect for 
some years. 

Colonel Scorr. First the fact that we asked that question and they 
said yes does not change the opinion of the Board as to the final vote. 
That is to get the attitude of the individual as to how he feels toward 
the service and how far he would go in his efforts to get an honorable 
discharge. 

We do not necessarily change the discharge right there because he 
said he would like to serve again and get an honorable discharge. 

Mr. Hupptesron. I know that. I was interested in your statement 
that the military were interested in reenlisting these people for the 
purpose of letting them have addition: il military service. 

Colonel Scorr. Some of them we would. 

Mr. Huppiesron. Your statement was directed at the military in 
general; that that was their policy. 

Colonel Scorr. Certain of them, yes. Some of them the record is 
such that we do not feel they should perhaps have an opportunity, but 
certain of them we do. That is the reason we ask the questions. 

Mr. Bianprorp. You recommend to the Secretary or the Adjutant 
General or anyone that they should be given an opportunity to re- 
enlist ¢ 

Colonel Scorr. No. 

Mr. Branrorp. Do you feel you have the authority ? 

Colonel Scorr. We would be setting a precedent that I do not 
know 

Mr. Buianprorp. There is nothing in the law that says you could 
not ¢ 

Colonel Scorr. I doubt that there is, 

Mr. Tarr. Our Board occasionally recommends that they be con- 
sidered. 

Colonel Scorr. Another thing on that, Mr. Huddleston, is that some 
of these people who tell us that and get their discharge changed never 
reenlist because all they wanted was an honorable disc char ge. 
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Mr. Huppiesron. They tell you that because it makes a good im- 
pression. ; 

Colonel Scorr. Yes, and some we feel are sincere and want to do it. 

Mr. BLanprorp. Some have been out 10 years. 

Colonel Scorr. Some say that but are not in a position to reenlist 
because of dependents or physical disability or age. 

Mr. Doytx. May I inquire and ask this one question and then I 
will ask you gentlemen to make any closing statements you wish. = 
question is this. I hope you will be perfectly frank with me. I as 
it the same as I did of the general, General Kuhfeld. 

In his fine statement he included a statement which he indicated 
was quite frequently used by boys in saying that they would get to 
their Congressman or something of that kind and their Congressman 
would help them change their discharges. 

The General in answer to my question said he knew of no case where 
Members of Congress had asked for a discharge to be changed that 
should not be meritoriously changed. 

If we are subject to criticism that we as Congressmen have entered 
into this area and are making it more difficult to administer the law 
and procedure as it is, I am sure we Members of Congress would ap- 
preciate being told that by you men who are on the Boards. If we 
are responsible to any degree, if that is the practice of some of us, we 
ought to be told it so we can stop it. 

I certainly, and I am sure every member of this subcommittee, if we 
are in error, if we are doing anything to your knowledge as Congress- 
men to make it the trend of these lads who claim their Congressmen 
will get their discharges changed and therefore they can do as they 
please, we ought to know it. This is an appropriate place to tell us. 

Mr. Krrentn. | would like to correct the record. I think the gen- 
eral said he did not know of a single instance where a Congressman 
had been successful. Is that not your statement ¢ 

General Kunreip. That was the statement or rather the question 
the chairman asked. 

Mr. Krrcentn. I did not think you meant there had not been some 
silly or foolish request by Congressmen for correction of records. 

General Kunretp. I said we had had many letters from Congress- 
men in connection with these matters in which certain allegations 
were made in the letter to the Congressman and the Congressman 
asked us about it. I have personally taken records over on the Hill 
and showed them to the Congressmen, and when they were all there, 
if there was no injustice involved, the Congressman was the first to 
admit there was no injustice involved, and he certainly did not want to 
interfere in any way. 

Mr. Krrcutn. I wanted to correct the record. The chairman stated 
you had informed the committee that no Congressman ever asked that 
correction of records should be made. I think you said “successfully.” 

Mr. Doyte. I stand corrected. Thank you. 

If any of you members of the Board have anything to add on that 
er anything else, any statement you have to help us in the study of this 
bill, you may proceed. 

Wednesday we will hear Members of Congress, also Thursday and 
Friday. So we will be hearing nonmilitary men excepting when the 
veterans’ groups come at which time we will hear from the veterans. 

Mr. Rostnson. The only comment I have, which I made this morn- 
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ing, I believe, is if the bill authorizes—speaking again only for the 
Correction Boards—the Board to make the change in the record which 
was contrary 

Mr. Bianprorp. That can be corrected because any way you cut the 
cake the Board is acting for the Secretary. Actually I have made the 
correction in my copy that the language should say “The Board with 
the approval of the Secretary,” because you are a secretarial board. 

1 quite agree that the Board should not have the authority in one 
section to change a discharge with the approval of the Secretary and 
then in another section have the authority to go ahead and approve 
a discharge without approval of the Secretary. 

Mr. Roptnson. I am under this impression, although I may stand 
corrected, that the Discharge and Review Board in the Air Force acts 
in the name of the Secretary. The Correction Board merely recom- 
mends to the Secretary and it is subject to his approval. 

Mr. Bianprorp. You are correct in that interpretation. I think 
the committee print should be corrected to that extent to remove any 
doubt as to how the Boards function in their respective offices. 

Mr. Rosrnson. The Air Force Board has a rule that it will not en- 
tertain a case unless the applicant has exhausted any other remedy 
he has, which in effect on administrative discharges means he has to 
go through the Discharge and Review Board first. 

Mr. Bray. None of your Boards has the provisions the Secretary 
must approve going before your Board like it used to be a few years 
ago, is that right ? 

Mr. Roprnson. I did not follow you,sir. Lam sorry. 

Mr. Bray. I say none of these Boards represented here is constituted 
in such a way that it must have the approval of the Secretary before 
you can even consider it, is there? That was the way it was up toa 
few years ago in the Army. 

Mr. Roprnson. That is not true of the Air Force. 

Mr. Tarr. By statute the Military Boards hear all cases and the 
Correction Boards regulations were uniformly changed by the instrue- 
tion of the Secretary of Defense a number of years ago, so that the 
Boards themselves make the determination. 

Mr. Bray. I know about 1946, 1947, and 1948 the Secretary had to 
approve before the Board could even listen to it. That made for very 
grave injustices. 

Commander Catianan. Rehearing has to be approved by the 
Secretary. 

Mr. Doytr. May I inquire of Secretary Jackson and Major General 
Kuhfeld, are there any corrections or changes we should make in the 
record 2 

Mr. Brianprorp. They will have an opportunity to correct it, sir. 

Mr. Dorie. Do you wish to add anything, Secretary Jackson or 
General Kuhfeld ? 

Mr. Jackson. I have nothing to add, sir. 

Colonel McCoy. I would like to say that the Air Force Discharge 
Review Board acts for the Secretary. However, cases can go to him. 
Cases that are unique on the facts or on the individual or which are 
new would very likely go up to the Secretary’s Office, but the normal 
case is handled in the name of the Secretary by the Air Force Dis- 
charge Review Board. 

Mr. Doy.ir. Colonel Scott. 
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Colonel Scorr. I would like to clarify that matter for the Army. 
The Secretary’s Office has delegated that authority for final dispatch 
to the Adjutant General on these decisions you mentioned a moment 
ago. You stated it was different from the sities Services. 

Mr. Buanprorp. It is different from the Navy. Not that it makes 
any difference, except when your Board gets through acting and de- 
cides to change a discharge, that is it. 

Colonel Scorr. Yes, sir. 

Mr. Brianprorp. When the Navy decides to change a discharge, that 
is not it. That is the difference. 

Colonel Scorr. The procedures are basically the same except the 
Secretary of the Army has delegated that. 

Mr. Bianprorp. And the Secretary of the Navy has never delegated 
to the Review Discharge and Dismissal Board in the Navy authority 
to change discharges. ‘In other words, everybody still has a crack at 
the change. If the Board does not function the w ay the Bureau Chief 
wants it to function, then something can be done about it. They re- 
review the case. 

That is not in my opinion what Congress intended when they set up 
the Board. I have been fighting that since 1944. 

Colonel Scorr. These cases in which the Board has the authority to 
go ahead are cpio eases. The Secretary’s Office does ride herd on 
a number of our cases. But for obvious reasons we handle 54,000 

cases, they have to dais that authority to a routine type case. 

Mr. Bray. I have had some rather severe criticism from—I will be 

careful not to name the group—veterans’ groups that the Secretary of 
the Navy has often refused to approve clemency or change action by 
the Board. I want to make that observation. 

Commander Catnanan. There are times when the Secretary does 
not approve our recommendations, sir. 

Mr. Bray. That is what I was told. 

Mr. Branprorp. Reconsider the case at that point. 

Mr. Doyte. Anything else? Thank you very much, gentlemen, for 
helping us. Let’s all continue to study the problem together. That is 
the attitude of the Congress. We are adjourning at 5:15. 

(Whereupon, the subcommittee adjourned at 5:15 p. m., to recon- 
vene Wednesday, June 26, 1957, at 10 a. m.’ 


House or REPRESENTATIVES, 
ComMMITTEE ON ARMED SERVICES, 
SpeciAL SUBCOMMITTEE ON Mtnirary DiscHarGes, 
Wash ington, dD. Cx We dne sday, June 26, 1957. 

_ The subcommittee met, pursuant to adjournament, at 10 a, m., room 

3-A, Old House Office Building, Hon. Clyde Doyle, chairman of 
i subcommittee, presiding. 

Mr. Doyter. The committee will please come to order. 

This morning, we are going to be helped by presentations by Mem- 
bers of Congress, on 1108 and companion bills. 

I wish to state this, that on account of the large number of Members 
of Congress who have asked to appear in person this morning, we are 
going to have to limit the testimony of each of the distinguish d Mem- 
bers to not over 10 minutes. However, we naturally hope you will 
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feel free to make any extension or include in your remarks any perti- 
nent material. 

We have here a list of the Members who are to be heard. Iam really 
favoring a couple of you men who have to preside in executive sessions 
of your own committees this morning by reshifting just a little bit, 
with your indulgence. I am calling Mr. Byrne of Illinois, first, and 
then Mr. Lane of Massachusetts second. 

Mr, Byrne 





STATEMENT OF HON. EMMET F. BYRNE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS 


Mr. Dorie. Mr, Byrne, we are privileged to have you here. 

Mr. Byrne. Thank you. 

Mr. Chairman and gentlemen of the committee, at the outset I say 
thank you for giving me the opportunity to appear before you. I 
particularly thank you for calling me at the time that you have for 
the reasons as stated by thee shairman. 

I come before you as an ex-serviceman of the First World War, 
one who has been active in the American Legion since the close of the 
First World War and who has been associated with his comrades in 
different parts of the country and the world since the end of that 
war. 

I also would like to mention that I have been an assistant State’s 
attorney of Cook County, Ill., which includes Chicago, for a period 
of 6 years and since the end of that period of time I have been active 
in the defense of persons charged with the commission of crimes in the 
city, county, State and F ederal courts. 

only mention that background with the thought in mind that I 
know something about offenses, whether they be considered minor, 
or whether they be considered major. I understand the differentia- 
tion between misdemeanors and minor charges and felonies are more 
serious charges. 

Going back to the periods of time of wars or happenings such as 
that we understand how the youth of the country is taken out of their 
respective communities and environments. We know that the youth of 
the country eeeane young men and young women covering such 
ages as 17, 18, 19, 20, and the like. They are torn from their homes, 
their respective areas where they are raised, and they are taken from 
school or in some instances their jobs or positions. But most of the 
time, at a time when they are endeavoring to become educated, and 
they end up in the far-flung countries of the world. 

They are associated with others in a manner that is entirely dif- 
ferent than their homelife and as a result it is reasonable to believe 
that they might become involved in some escapades, if you will, or 
happenings where, if the situation were different, possibly they w ould 
never get into that kind of trouble. 

I have been in Army camps, I have been in Army camps recently, 
and we understand the activities. Even at times when you have a 
little time off or leisure, you wonder what to do with yourselves. It 
is the most natural thing in the world to act impulsively or do some- 
thing on the spur of the moment that might seem serious, but later 
on when you reflect upon it or if you had a more careful analysis of it 
it wouldn’t be considered such. 
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Going back to the periods of time in the criminal court, I am 
familiar with the applications that are made for probation, or su- 
pervision and the like. In many of those instances where the re- 
ports come back, if it shows a discharge from the armed services of 
the United States i in any manner other than that of honorable, it is a 
stigma which sometimes is controlling and it is difficult to look be- 
hind. In other words, they take that particular description and the 
words as they are implied, in their worst sense. That is just one illus- 
tration of it. 

In instances, too, where people are applying for civil service jobs 
or positions, it comes back in that manner 

In the courts, veteran judges, prosec utors and defense lawyers un- 
derstand these investigations and the like. People are put upon pro- 
bation or supervision of the courts for periods of time—1 year, 2 years, 
3 years, and they do a good job of living up to the conditions of the 
probation during that period of time. 

I think the purposes of the bill as introduced by the able chairman 
of this committee are most sound and the companion bills as intro- 
duced by the other gentlemen from the different districts of the United 
States of America, as well as myself, are aimed toward an excellent 
purpose. Where those offenses have developed and as is set forth 
in these various bills it can be shown that they have rehabilitated 
themselves or given good account of themselves, they should be 
given that opportunity so that after the running of a period of time 
such as I have described, 1, 2, or 3 years and they rhav e been back there 
in society and worked and given an excellent account of themselves 
they should be given the opportunity to change those discharges. 

Mr. Doytz. Thank you, Mr. Congressman. I wish we could have 
the benefit of your answers to questions that we would naturally love 
to ask you. The Members of Congress will understand I am sure 
that on account of the limitation of time and the fact that we have to 
be out of this room not later than Friday of this week, on account of 
other committee hearings, we will not be able to have the benefit of 
your answers to our questions. 

Mr. Byrne. I understand, sir. 

Mr. Dorie. Thank you very much. 

Congressman, you just consumed 6 minutes, and we thank you very 
much. 

Congressman Lane, we are privileged to have you here. 


STATEMENT OF HON. THOMAS J. LANE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MASSACHUSETTS 


Mr. Lane. Mr. Chairman and members of the Special Subcommit- 
tee on Military Discharges, my name is Congressman Thomas J. Lane 
from the Seventh Massachusetts Congressional District. 

First, Mr. Chairman, may I say that I appreciate your kind invita- 
tion and the invitation of the associates on your committee to appear 
here this morning in behalf of your bill and the companion bills that 
have been filed by so many of us here in the Congress. I feel rather 
humble speaking to you, Mr. Chairman, and the members of this com- 
mittee, because T feel that you have given a great deal of your time, 
study and effort to this subject matter and that you are, in my opinion, 
an expert on these discharges and that any remarks that I may make 





_ 


- 


lh 


d 
it 
h 
d 


1e 
re 
BS 


ye 
ye 
re 
tO 
of 
of 


ry 


2441 


here, I suppose, will be something that you, Mr. Chairman, and mem- 
bers of the committee, perhaps already know about. However, it is 
painfully apparent from the questions submitted by you, Mr. Chair- 
man, to the Defense Department, and the answers you received that 
the rigid and unyielding procedures of the Military Discharge Re- 
view Boards are a cause of frustration and injustice. Many veterans 
who receive a less than honorable discharge for some minor offense 
while in the service find it is almost impossible to have this discharge 
corrected in spite of exemplary conduct in subsequent civilian life, as 
the previous speaker has well stated, the gentleman from Illinois. 

As a result, the poor discharges hang over them like a sword of 
Damocles when they seek a job and when the prospective employer asks 
an applicant if he ever served in the Armed Forces of the United 
States and if so to produce his discharge, the veteran knows that 
the third strike is coming up. 

Exclusive of discharges granted following major offenses, and as a 
result of the general court martial I believe the present policy govern- 
ing the review of discharges is too severe. It makes no allowance for 
veterans’ rehabilitation in civilian life. 

One veteran said to me recently, “What is a man going to do if he 
is given no opportunity whatsoever to clear his name ¢ 

“If the judgment of the military is to follow him through life 
prejudicing his chances to get a job or obtain employment he may be 
forced in desperation and turn to crime.” Those are his words. 

The stark figures tell a merciless story. Out of 98,873 discharges 
reviewed in a 5-year period ending June 30. 1955, only 561 discharges 
were changed, but a fraction of more than one- half of 1 percent. "As 
most of Tienes 98.000 discharges were given for offenses as we might 
describe as misdemeanors with extenuating circumstances to be con- 
sidered they merit correction that will eliminate the stigma attached 
to the original discharge. 

What we object to is the fact that the military verdict carries beyond 
its jurisdiction and adversely affects a veteran’s civilian rights and his 
opportunities. 

The present system of reviewing such discharges, generally speak- 
ing, does not permit consideration by the reviewers of the fine behavior 
subsequent to the discharge or date of discharge on the part of the 
petitioner. How many veterans never ask for a review because they 
know in advance that the inflexible system is rigid and against them ? 
They know they haven’t got a chance, Mr. Chairman. They know 
there is no need for filing an application or a petition for review. 

What we propose is that a man should be punished for his offense 
while in the service and after having paid the price should be granted 
a discharge under honorable conditions. With the further stipulation 
that the correction of his discharge shall not entitle him to the benefits 
available to honorably discharged veterans. In this manner he will 
be sufficiently punished for his failure to comply with the requirements 
of military service and military discipline. Without prejudice to his 
rights as a citizen when he is no longer subject to military control. 

There is nothing in this legislation that would place him on the 
same level with a veteran who received an honorable discharge. What 
we seek is to ameliorate the harsh conditions that outlaw hope and 
offer no incentive for him to rehabilitate himself and earn the oppor- 
tunity to have his discharge corrected. Although mindful of the 











2442 


high character of our professional officers we do not. forget that they 
too are human and subject to the frailties of error and even prejudice. 
It is a serious miscarriage of justice in those cases where a man in 
the ranks is dismissed or discharged from the service under conditions 
other than honorable with no chance to remove the cloud on his repu- 
tation. 

Just because the officer who brings the charges against him is con- 
sidered to be infallible, such arbitrary and unilaters al, even though 
consciously motivated, has been known to occur under the code ‘of 
military justice. We stress the larger issue, however, namely, the 
right of a veteran to present evidence of good behavior in civilian life 
and have that evidence be given suflicient weight in determining 
whether his less than honorable disc harge should ‘be corrected. 

Military authorities claim existing statutes do not permit them to 
consider evidence of rehabilitation in civilian life as sufficent reason 
for correction of discharge or dismissal. 

Therefore, Mr. Chairman, and members of the committee, legisla- 
tion after the pattern of perhaps your bill, Mr. Chairman, and my 
bill, H. R. 5480, which is a companion bill with many others, which 
1 introduced in February this year, will free the military boards from 
the correction of the rigid and frustrating rules which now bind them 
and at the same time will provide an opportunity for deserving veter- 
ans to clear their names and their reputations. 

No man for minor offenses during his military service should be 
forced to carry the burden of a less than honorable discharge with the 
continuing punishment that results therefrom for the rest of his 
natural life. These bills will encourage him to rehabilitate himself, 
give him the opportunity to enjoy equal opportunities and employ- 
ment rights with his fellow citizens. The ends of justice will be served 
by this reasonable leniency. 

I thank you, Mr. Chairman and members of the committee. 

Mr. Dorie. We thank you, Mr. Lane. We appreciate you coopera- 
tion and help. 


I will call Mr. Westland, then Mr. Multer and Mr. Metealf. 


STATEMENT OF HON. JACK WESTLAND, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF WASHINGTON 


Mr. WestLanp. My name is Jack Westland, and I represent the 
Second District of the State of Washington. 

I too want to thank the chairman for an opportunity to appear here, 
and particularly to thank him for keeping me advised, as I am sure 
he has the other Congressmen who have introduced similar bills, of 
the procedure that has gone along in this legislation. I realize it has 
taken a considerable amount of your time, Mr. Chairman, to do that, 
and it is certainly appreciated by me. 

This matter was brought very forcibly to my attention by a couple 
of youngsters in my district. It seemed to me there was no opportunity 
for these fellows to show that they had demonstrated good citizenship 
following their discharge from the Air Force or the Army and thereby 
get a previous less-than- honorable dischar ge corrected. The less-than- 
honorable disch: arge has resulted in one case in a youngster being un 
able to obtain employment in several places. He is married, has a 
youngster, and is trying to support them. Surely, I think he realizes 
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he made a mistake at the time that he was in the service, but that 
shouldn’t be a rope around his neck forever, and actually it is prac- 
tically what has happened. 

I think legislation of this type which would allow him to demon- 
strate that he has become a good citizen, he has atoned for his previous 
sins, is a good piece of legislation, not only for the youngster himself, 
but for his parents, his wife, and his children. 

We have even had cases right here—I believe I recall reading re- 
cently of some fellow who had been in a chain gang in Georgia or some 
State and had rehabilitated himself here in this city and was sub- 
sequently pardoned because he had become a good citizen. 

As a matter of fact, Mr. Chairman, I am not too sure this bill goes 
far enough. I had one case where a youngster got a dishonorable 
discharge. I fought this battle at some length with the Air Force, 
because this fellow enlisted at age 16 and in a subsequent action got 
drunk and stole $50 from a roommate. Now Iamno lawyer. I happen 
to have graduated from law school 30 years ago, but I can recall some- 
thing to the effect that if a man doesn’t know the difference between 
right or wrong he can’t be convicted of a crime which involves intent. 
Furthermore, that the Air Force at this time knew that this youngster 
was a minor at the time of the commission of the crime, and I doubted 
very much whether or not the Air Force had jurisdiction over his 
person. I might say that that was futile. 

Now in this case, this youngster is really in a bad way. His mother 
is distraught. He has helped himself a bit because he has known 
that someone has been trying to fight his case for him. 

This bill wouldn’t allow any reconsideration of a case like that, and 
to that extent perhaps it doesn’t go far enough. 

However, so far as it does go, Mr. Chairman, I believe that it is ex- 
cellent legislation, and despite the adverse report from the Defense 
Department—and I can understand their position—I think this bill 
should be passed. 

Mr. Doyie. Thank you very much for your time and help. 

I might state that, of course, the subcommittee has been holding 
executive sessions considering the total subject and no doubt we will 
hold more before we report a bill out. 

Thank you, Mr. Westland. 

Congressman Multer of New York, we are pleased to have you here 
also. 


STATEMENT OF HON. ABRAHAM J. MULTER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 





Mr. Murer. Thank you, Mr. Chairman, and members of the com- 
mittee, for the privilege of attending here so that I can be heard in 
support of my bill H. R. 7530 and similar bills dealing with the plight 
of individuals who have been or who are hereafter discharged from the 
armed services under conditions other than honorable. 

May I say, Mr. Chairman, that I am sure that your record of the 
legislative situation Shows that there is no way other than Presidential 
pardon that a former member of the armed service can get a pardon 
for the offense for which he received a discharge, other than honorable. 
I might say when we talk about discharges other than honorable, I at 
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least include within the terms of my bill, and I trust that the chairman 
means to include within the terms of his bill, not only the discharge 
which is labeled one other than honorable, but also the dishonorable 
discharge. 

I think the whole subject should be covered and every type of dis- 
charge other than an honorable discharge should be subjected to re- 
view in the plan of the proposed bills being considered by the com- 
mittee. 

The present law and reguiations permit review of these discharges 
oly for the purpose of correcting the discharge if there was something 
wrong in the first instance in the manner in which it was issued or 
because the trial] was improperly conducted or on the basis of the law 
and the regulations applicable, the sentence and the punishment was 
too severe. 

The only other remedy is a Presidential pardon, and if any of you 
gentlemen have had experience along that line, you know how long 
and arduous and almost impossible it is to get a Presidential pardon, 
and then after he has gotten it, his discharge still remains unchanged. 
Even though a Presidential pardon may be issued to the man, he still 
carries with him for the rest of his life imprinted “other than honor- 
able” or “dishonorable.” 

By far, the greatest number of these men have committed no serious 
oifenses. ‘They are, in the main, minor offenders who because of some 
less serious infraction have been sentenced by a court-martial, not to 
the punishment of a dishonorable discharge, but to the lesser punish- 
ment of discharge under conditions other than honorable. 

That is not to say, those who received dishonorable discharges, will 
not be able to avail themselves of the benefits of this law, if enacted. 

Many men, who were suffering from some mental defect or disease 
which prevented their meeting acceptable standards of social or mili- 
tary conduct, have received such discharges. These men are not real 
criminals; they are not murderers, traitors, or rapists; they are minor 
offenders. Even the Armed Forces distinguishes between them and 
real criminals by giving them discharges other than dishonorable. 

When a man receives a dishonorable discharge from the Armed 
Forces, it is almost impossible for him to get a “job. No one wants 
him. He goes from job to job. He never gets started. His family 
and friends drop away. Let’s face the hard fact: he pays for his 
crime the rest of his life. He never gets an opportunity to be re- 
habilitated. He may, and oftentimes is, forced into a life of crime 
as the only alternative to starvation. 

If it was intended that these offenders also should pay for their 
offenses during the rest of their lives, then it would be more humane 
to incarcerate them in jails for their lifetime. No one dares suggest 
that. Then why inflict this blight upon their whole lives? 

I say to you, however, that today the practical result is the same. 
This is particularly dreadful to contemplate as to the minor offender 
with a less than dishonorable discharge. The ordinary civilian em- 
ployers have neither the time nor the patience to draw fine lines of 
distinction in this matter. They say, “If he doesn’t have an honorable 
discharge, we don’t want him.” Under these circumstances there is 
no hope of expiation for that man, nor of rehabilitation for himself 
or his family. 
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No hope, gentlemen; no hope for either him or his family. Let them 
pay and pay for the rest of their lives. Is this the quality of justice 
and mercy of which we as a nation can be proud? Shall we mete out 
to these offenders the cruelest punishment which one human being can 
mete out to another—hopelessness? Shall we be merciless? 

Gentlemen, permit me to quote to you the great words of that teacher 
in Israel, the Christ of the Christian world, when Peter came up to 
him and asked: 

“Lord, how often shall my brother sin against me, and I forgive him? As 
many as seven times?” Jesus said to him, “I do not say to you seven times, 
but seventy times seven” (Matthew 18:21). 

Shall we not forgive these men once? 

My bill, H. R. 7! 580, would give them hope. It sets up a Board of 
Pardons. It would permit them, under proper conditions, to rehabili- 
tate themselves and their families, and, where eligible, to atone for 
their past offense by further service in the Armed Forces. 

It proposes to establish, outside of the Department of Defense, a 
Board for the Correction of Discharges and Dismissals, composed ‘of 
five civilian members appointed by the President with the advice and 
consent of the Senate. 

Members of the Armed Forces who have been, or are in the future, 
discharged under conditions other than honorable would be entitled 
to file a petition, after 3 years from discharge, for a certificate which 
would entitle them to reenlist in the Armed Forces. 

After 5 years from discharge, they would be entitled to petition for 
a discharge under honorable conditions. 

In the case of certificates to reenlist, the Board would review the 
preceding 3-year period and grant the certificate if it finds that char- 
acter and conduct during such period was good and that petitioner 
would be otherwise eligible for reenlistment. 

An individual, his heirs at law, or legal representative, filing a peti- 
tion after 5 years from discharge, could obtain a discharge under 
honorable conditions if the Board found his character and conduct 
during such period to be good. 

Such discharge, however, would not entitle him to any monetary or 
other benefits under the laws of the United States to which he would 
not have been entitled if such discharge had not been issued. 

The bill also contains the necessary operational provisions, such as 
authority for independent investigations, holding of hearings, ap- 
pointment of a staff, and the like. 

It is unjust that these individuals should be required to undergo life- 
long suffering without an opportunity to prove that they have been 
and can be good citizens. Many of them are or were in their teens 
with their whole life still to be lived. 

We cannot do anything about the reactions of the public because of 
the discharge. We can, however, do something about the duration of 
such reaction toward those young men who have attempted to reestab- 
lish their character by blameless conduct for a reasonable time. 

One of our colleagues has pointed out that 69,323 boys received dis- 
charges under conditions other than honorable between July 1, 1950, 
and June 30, 1955; the present boards for the correction of military 
and naval records have, under the punitive rules under which they 
operate, changed or corrected only 561 military or naval records, This 
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amounts to about eighty-one one-hundredths of 1 percent of the 69,323. 
Think of that, gentlemen, less than 1 percent of the 69,000 boys in- 
volved have had their records corrected. 

That is not to imply that the board did the wrong thing in failing 
to make corrections, but they are limited. They must review the rec- 
ord as originally presented and ignore everything that has happened 
since. 

The reasons for that, I believe, are that the review is in effect by 
the military, and the review looks not to whether the person has earned 
a pardon but whether the original punishment was proper. 

This new board sought to be created will not review in the light of 
military law and regulations and not in the light of propriety of the 
original decision or the sentence. It will be concerned solely with 
whether the applicant is entitled to be pardoned in the light of his 
subsequent good conduct. 

My bill, H. R. 7530, is not concerned with going back to correct the 
record because of some new factor which indicates that perhaps the 
sentence by a court-martial to such a discharge was unjust or too 
severe. This bill runs to the continuance of the punishment. It rec- 
ognizes the fact that to continue to punish these boys beyond a reason- 
able length of times is both unjust and unmerciful. Once again, I 
would call to your mind the words of Jesus, that great teacher in 
Israel 

Blessed are the merciful, for they shall obtain mercy.—Matthew 5: 7. 


Gentlemen, I urge the adoption of H. R. 7531, or a bill such as the 
chairman and the other members have submitted ur ging that the prin- 
ciple be enacted. The details I am sure you gentlemen, in your wis- 
dom, can take care of in a good piece of legislation. 

Again I wish to express my appreciation for the privilege of ap- 
pearing before you to present my views. 

Mr. Dorie. Thank you very much. We appreciate your doing so. 

We have before us every bill along the lines of the subject which 
have been filed in the House, regardless of what variation there is in 
them from 1108. We have them all before us and are familiar with 
the texts of all of them, and we appreciate your diligent work in the 
field. 

Mr. Motrer. I am sure we are all in agreement that it is high time 
something was done about this. I believe it is the first time in 10 
years such legislation has even gotten a hearing before the Congress, 
and I am sure this is going to bear fruit. 

Mr. Doytx. Thank you very much. 

We are privileged to call upon Representative Metcalf, of Montana. 


STATEMENT OF HON. LEE METCALF, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MONTANA 


Mr. Méercatr. Mr. Chairman, I appreciate this opportunity to ap- 
pear before your committee, and I congratulate the chairman for in- 
troducing H. R. 1108, which I have ¢ osponsored. 

I have a prepared statement here which I will file for the record. 
T have shown it to Senator Murray, the senior Senator from Montana, 
and he asked to be associated with my statement and wishes he could 
also be here to testify. 
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Mr. Doyix. Very well. We will be glad to have the record show 
that. 

Mr. Mercaur. Mr. Chairman, I appreciate this opportunity to ap- 
pear on behalf of your H. R, 1108, which I have cosponsored. Mon- 
tana’s senior Senator, Senator Murray, has gone over my statement 
and has asked that he be associated with my remarks here today. 

These bills have a single purpose: That is, to give another chance 
to thousands of young men and women who receive any type of mili- 
tary discharge other than honorable for minor offenses. 

If a youngster commits a misdemeanor in civilian life, he can be 
rehabilitated. But, as the law now stands, if he commits that same 
misdemeanor while in the armed services, he will never get another 
chance. He may be discharged under less than honorable conditions 
and carry that stigma with him to his grave, no matter how he con- 
ducts himself following his discharge. 

I have an example in the case of a young airman who received an 
undesirable discharge from the Air Force on July 3, 1956. I have his 
complete file here. 

He enlisted in the Air Force at Spokane, Wash., on September 15, 
1954, when he was 17 years old. He was court-martialed at Hamil- 
ton Air Force Base, Calif., on May 15, 1956. He was found guilty 
of a charge of “repeatedly committing offenses” and was given an un- 
desirable disc ‘harge on July 3, 1956. 

I have gone over this report of proceedings carefully. 

He was accused of being late for work, he was tardy a total of 96 
minutes during a period of 10 months. This can be averaged into 9 
minutes and 6 seconds per month, or 2 minutes and 12 seconds per week. 
It occurs to me that this was an unusually prompt outfit. 

It was said that he seldom called officers “sir,” and that he seldom 
said “sergeant” to sergeants, 

He was accused of failure to do his work and/or laxness, and in 
several instances it was said that he was disrespectful. His com- 
manding officer, Maj. William M. McDonald, commander of the 41st 
Air Rescue Squadron, so testified. Major McDonald also said that 
“on several instances” this airman “would come out of the barracks 
without his hat, or his blouse unbuttoned.” 

Major McDonald said the airman “shrugged his shoulders” when 
he was reprimanded, had a “know-it-all attitude,” and that he “would 
not want to be regimented. . 

The airman’s first sergeant testified that he “doesn’t like to take 
orders,” “doesn’t like the “Air Force,” and “on several occasions where 
I have asked him to do something, he jumps on me just as if I was a 
private also.” 

The first sergeant, M. Sgt. Joseph Schaeffer also quoted the airman 
as saying, “I want to get out of this god-damned Air Force.” 

Ist Lt. Wilbur R. Riley, assistant adjutant, testified that the airman 
“always has an argument.” 

T. Set. Joseph T. Little, personnel sergeant major, said he had 
given the airman correspondence “where “he has left out a whole 
sentence. 

There also is an allegation that the airman was once drunk in a 
public place in San Francisco, This followed his having been in- 
formed that he was being court-martialed. 
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This airman didn’t like to get up in the morning. He liked to dodge 
work if he could. This latter was responsible for ‘the only disciplinary 
action taken against him prior to his being called before a board of 
officers. 

His first sergeant reported that, on November 2, 1955, the boy was 
on detail as room orderly in a barracks at Hamilton Field. The first 
sergeant’s account follows: 


[He] came into the orderly room and said to me, “I cleaned up the TV room; 
the other guy can clean the rest of it.” I then gave Airman———— a direct 
order to go over and clean the dayroom and that the other room orderly from 
barracks 484 will be over to help you when he finishes cleaning the latrine. 
Airman———————-said to me “I ain’t going to do it.” I told Airman 
that he will do it, and to take the buffer from the orderly room hallway over 
to the dayroom with him. Airman turned away mumbling and walked 
out of the orderly room in improper uniform; he did not put on his fatigue cap. 
I went out of the orderly room and called Airman———————-, who _ was then about 
20 feet away from the orderly room. He returned, and was very insolent in his 
manner and speech toward me. I gave him another direct order to take the 
buffer to the dayroom, and I informed Airman-———————that I was going to 
report him to the commander. 











The first sergeant did so. Asa result, the airman was “busted” from 
airman, third class, to airman, basic. 

As I read over these proceedings, the airman did not take kindly 
to military discipline. But the Air Force knew that when he enlisted. 
Part of his enlistment record is a waiver of juvenile offense. Accord- 

J 
ing to his enlistment record, he was investigated on October 3, 1951, 
almost 3 years prior to his enlistment and when he was 14 years old, 
on a charge ‘of disorderly conduct. The case was dismissed. 

So the ‘Air Force chose to enlist this unruly youngster. According 

-_ 
to official records, he was disciplined only once in the 2 years he was 
in service—that was when he w as “busted” from airman third class to 
airman basic. On several occasions, he was counseled by his superior 
officers; he was reprimanded in writing on several occasions, but there 
is no record of any other disciplinary action. 

When I was in the Army, all kinds and degrees of disciplinary ac- 
tion were taken to keep rowdy youngsters in line. At the very least, a 
troublemaker was assigned to a line outfit, and not kept around com- 
pany headquarters. 

As I see it, this is simply a case of a few officers and a couple of 
sergeants deciding they didn’t like the youngster, keeping a book on 
him, then throwing it at him. Ifthe Air Force can’t handle one mixed- 
up 18-year-old Ameri ican, I don’t know how it expects to cope with 
tough, professional soldiers. 

_ . . . 

This airman has learned his lesson. Following his court-martial, 
he wrote in part as follows: 

I regret that I have taken my military responsibilities lightly and that I failed 
to realize the importance of military discipline. I did not understand the serious 
ness of these offenses, despite repeated counseling and oral reprimands, until it 
was too late. I know that I was wrong. I have no excuse or justification for 
such action. My only regret is that I had to pay such a high price to learn this 
lesson. 

The Air Force has been good to me. I have been able to continue my educa- 
tion by taking and passing the GED test on the base. This educational develop- 
ment has helped me in my military duties. The Air Force has taught me to be 
proficient typist. I have recently taken my 70230 AFSC test. A passing score is 
80. I passed with a score of 108. I feel indebted to the Air Force for this 
training. 
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I also have a copy of a letter he wrote his father, who lives in my 
district. The boy wrote that he couldn’t find work, presumably be- 
cause of his undesirable discharge. 

He has requested a change in the type of discharge. He cannot get 
one. He is guilty of having “repeatedly committed offenses” while 
he was in the. Air Force. Most of these offenses wouldn’t even be mis- 
demeanors in civilian life. 

I do not believe this boy, and thousands of others like him, should 

carry the stigma of an undesirable discharge with him to his grave 

because he didn’t like to get up in the morning, because he sometimes 
forgot his hat or forgot ‘to button his blouse, because he didn’t like 
to call officers “sir” or sergeants “sergeant,” or because he got drunk 
once in San Francisco, I hope this committee sees fit to report this 
bill. 

Mr. Dorie. We thank the distinguished Congressman. I would 
like to ask you one question. 

As I recall, you were a member of the Supreme Court of the State 
of Montana before you first came to Congress. 

Mr. Mercaur. That is right, Mr. Chairman. 

Mr. Doyrx. I assume when you say you have reviewed the record 
you have given us all the record as to why this boy was court- 
martialed. 

Mr. Mercaur. Mr. Chairman, I have reviewed this record just as 
I would receive a transcript in an appeal case in the Supreme Court 
of Montana, and I have carefully gone over the charges. Had this 
been a civilian case and had I been sitting on the court, I would 
have returned this to the trial court and said that there was insufficient 
evidence for any action. And yet this boy, as a result of the action 
of a board of officers—I said court-martial, but it wasn’t a court- 
martial, it was a board of officers—has to carry a stigma of an unde- 
sirable discharge for the rest of his life because he wouldn’t say “sir.” 

Mr. Doyte. Thank you very much. 

We are privileged to call on Representative Holland, of Penn- 
sylvania. Is he in the room ? 

Mr. Lincotn. Mr. Chairman, I am Harold Lincoln, administra- 
tive assistant to Congressman Torbert H. Macdonald, of the Eighth 
Congressional District of Massachusetts. Congressman Macdonald 
planned on being here to testify on his bill, H. R. 6990, but in view of 
the fact that the House Interstate and Foreign Commerce Committee 
is presently in executive consideration of the natural-gas bill and 
they are voting, he could not be present. He would therefore like to 
submit a statement. 

Mr. Doyte. Thank you very much. You tell your distinguished 
Member that I have received some fifteen communications from his 
district, personally and individually signed by constituents of his, 
asking support of the Macdonald bill. 

Mr. Lincotn. Thank you, Mr. Chairman. I will certainly convey 
that to him. 

Mr. Bianprorp. Will the reporter include that in the record at this 
point. 
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STATEMENT OF HON. TORBERT H. MACDONALD, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF MASSACHUSETTS 


Mr. Macponarp. Mr. Chairman, I am Torbert H. Macdonald, Rep- 
resentative from the Eighth Congressional District of Massachusetts. 
I am very grateful to you and the other members of the Special Sub- 
committee on Military Discharges of the House Committee on Armed 
Services for the opportunity to appear and present my views on my 
bill H. R. 6990, concerning the review of military discharges. 

The bill I have introduc ed deals with the hardship. suffered by 
thousands of American servicemen who have been discharged from 
the Armed Forces under conditions other than honorable. These are 
individuals who have committed minor offenses or who have failed 
to meet, during their service, acceptable standards of social or military 
conduct. Their offenses or conduct were not serious enough to amount 
to crime, either military or civil, for they have not been tried and con- 
victed by a general court-martial. 

Although the policy of the Armed Forces in issuing discharges 
other than honorable to such individuals was and is intended to dis- 
tinguish these unfortunates from real criminals, nevertheless this 
praiseworthy effort on the part of the Armed Forces has failed of its 
intended effect. 

Unfortunately, to civilians there is little or no difference between 
the individual who was discharged other than honorably and the indi- 
vidual who was discharged dishonorably. The ordinary civilian has 
neither the time nor the bac kground knowledge to draw distinctions. 
If a GI has not received an honorable discharge, his chances for gain- 
ing employment are very small, indeed. 

Mr. Chairman and members of this committee, I know you have 
seen the effects of such discharges upon the lives of these ex-service- 
men. Try as they will they cannot get or hold jobs. Employers 
don’t want to employ them, and therefore not only do they pay the 
price for a misdemeanor over and over again, but also their wives and 
children also pay this penalty. This punishment seems out of pro- 
portion to the original offense. This atmosphere permeates as well 
to the social level, where the discharge lurks as a family skeleton, a 
thing to be hidden. 

These unfortunate ex-servicemen apply, time after time, to the 
boards for the correction of military or naval records in the hope that 
something might be found in their record which will afford a basis 
for changing the quality of their discharges. 

In most cases, the correction boards are helpless under the state 
of our present law. Their review is confined to the military record. 
It is true, the law says they may consider “such other evidence as may 
be presented by such person.” But what effect is given this language ? 
No matter how exemplary a life the individual has led since his dis- 
charge, no matter if he has been cured of the mental disease which 
caused his unacceptable conduct, no matter if his fault did not amount 
to a crime, the boards limit themselves to the official records and evi- 
dence relating strictly thereto—the cold official language comes back, 
“the board regrets, but.” The individual must continue to pay for his 
misdemeanor, committed when of a young age, until he dies. His 
family and children must also continue to pay, not only until he dies, 
but even beyond that. Mr. Chairman, is this the penalty a man should 
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pay for acts or faults which were not criminal? Acts, which in the 
main, were committed by young persons who had not yet matured 
into adult judgment or responsibility. 

lt am sure the members of this committee will agree with me that 
so severe a punishment should not be meted out to y these servicemen. 
My proposal, which is akin to the bill introduced by the chairman, 
will give them hope and a chance at rehabilitation. It will not wipe 
the slate clean, but it will say that under our system rehabilitation is 
not only possible but should have its rewards. 

Congress will now make clear its purpose, that the appropriate 
board must consider evidence of subsequent good character and ex- 
emplary conduct, and must issue to such individuals a discharge or 
release under honorable conditions, dated back to the date of the 
original discharge that these men have rehabilitated themselves. 

Of course, it must be established to the satisfaction of the board 
by oral or written evidence, or even by such independent investiga- 
tion as the board may make, that his character, conduct, activities, 
and habits since his original discharge have been good for at least 3 
years. It directs the board to take into consideration in each case the 
reasons for the nature of the original discharge or dismissal, together 
with such other factors as the board may consider appropriate. 

Although the bill would permit the granting of an honorable dis- 
charge to these individuals, I call to your attention that it would 
not authorize the granting of the so-called direct GI benefits including 
pension, compensation, hospitalization, military pay and allowances, 
education, loan guaranty, retired pay, or other benefits. They would 
get a discharge under honorable conditions only. 

Mr. Chairman, I am sure that every member of this committee will 
agree with me when I say that this legislation is long overdue. In 
the fiscal year 1955, a total of 1,062,940 men and women were dis- 
charged from ‘all branches of the Armed Forces. Of these were 69,323 
who received undesirable, bad conduct, or general discharges—those 
subject to review under the provisions of the bill which I have intro- 
duced. 

It is interesting to note that between July 1, 1950 and June 30, 1955, 
only 561 discharges were corrected or changed by the boards for the 
correction of military and naval records. I repeat, only 561 out of 
69,323. This is due, I am sure, not to the coldness of heart of the re- 
viewing board, but rather to the punitive rules under which the review- 
ing board operates. 

Tam sure that every Member of Congress has one or more cases in his 
district where boys still in their teen-age years have been given less 
than honorable discharges that could be meritoriously considered by 
the appropriate military review board. 

For this reason, Mr. Chairman, I hope that this honorable commit- 
tee will file a favorable report on this meritorious legislation and that 
the Congress will take favorable action during this present session. 
By doing so it will give many thous: ands of our American servicemen, 
who have rehabilitated themselves in civilian life, a chance to prove 
that they have lived an exemplary life and are now good American 
citizens. 

The stigma which now automatically attaches for a lifetime to them 
can be erased. It will help them to obtain dignified employment 
worthy of their natural ambitions and abilities. I feel that they have 
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been punished enough; let us help them to help themselves in their 
goal to become first-class citizens. 

Mr. Doyir. Representative Sisk, of California, we are privileged to 
call upon you at this time. 


STATEMENT OF HON. B. F. SISK, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF CALIFORNIA 


Mr. Sisk. Mr. Chairman, I am very happy to see that this committee 
is holding this series of hearings because this has been one of the mat- 
ters that I have been very much concerned with ever since having 
come to Congress. I feel that we are confronted in this country at the 
present time with a double standard of conduct which is most unfor- 
tunate, in view of the fact that we are drafting thousands of young 
men, 17 and 18 year old boys going into service, and because of minor 
offenses are being given other than honorable discharges, undesirable 
discharges, and so forth. That same individual in civilian life, had he 
conducted himself in a similar manner, would at most have been 
slapped on the wrist or have been given some very minor fine and be 
returned to civilian life without any stigma whatsoever attached. 
Certainly I feel that this represents a problem that must of necessity 
be dealt with. 

I particularly wish to compliment the chairman of this subcom- 
mittee, my distinguished colleague from California, for his interest 
and his concern in this particular matter. 

I am here supporting his bill, H. R. 1108. As I have said before 
I feel that that bill does not go far enough. I personally would be 
happy to support a stronger measure. I realize at the same time, 
however, that a great many problems are involved in this matter and 
that we of necessity may be forced to take a step at a time, rather than 
to go the whole way in the very beginning. But certainly it seems to 
me that we must have more consideration of rehabilitation on the part 
of these young men who return to civilian life under the stigma of an 
undesirable discharge. 

I have in my own district a number of cases that I have spent a con- 
siderable time reviewing, cases on which I have worked in an attempt 
to get corrections, young men who went into service and at the age 
of 17, 18, or 19 committed minor offenses; after having left the service 
came back into civilian life, married, today have 1, 2 or 3 children, 
some are in college and now desire to go into the profession of teaching, 
have an excellent record in civilian life and a fine reputation among 
their neighbors, their friends, and the people with whom they work, 
and yet today it is impossible to go into many of the professions 
purely because they cannot get the correction of an undesirable, or 
other than honorable, discharge represented by a very minor viola- 
tion while in service. 

As I have already suggested, it would be my hope that in the near 
future we are able to go even further than the chairman proposes 
to go in his bill, H. R. 1108, and certainly, let me close, Mr. Chaiman, 
by saying that I am deeply appreciative that the Armed Services Com- 
mittee has decided to give consideration to this problem, and I shall 
vigorously support any remedial legislation that we may be able to pass 
that will give to the young men a fair and even break when they return 
to civilian life, and will eliminate what I firmly believe to be a double 
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standard required of boys because of their service in the Armed Forces 
today in the United States. 

Thank you, Mr. Chairman. 

Mr. Doyie. Thank you very much, Congressman Sisk. We appreci- 
ate the fact that every witness so far this morning has used less than 
10 minutes. That is very good. It will expedite the committee hear- 
ings. : 

Congressman Devereux, we are privileged to call on you if you 
desire. 

Mr. Devereux. I have no statement, Mr. Chairman. I have talked 
to you informally about this problem and I am very much interested 
and welcome the privilege just to be sitting here with you and listen- 
ing to the witnesses. 

Mr. Dorie. Congressman Jackson is not here. 

Congressman Miller appeared and wished it to appear on the rec- 
ord that he regretted he could not stay because of the executive session 
meeting of another committee which he had to attend. 

The distinguished majority leader, John McCormack, sent his writ- 
ten statement with regrets that he is Acting Speaker for the next few 
days and could not be here to appear in support of the legislation. 

In like manner, Congressman Celler, chairman of the Judiciary 
Committee, sends his regrets at not being able to be personally pres- 
ent because he is tied up in his own committee meeting, and he sent 
a written statement. 

Congressman Granahan, the distinguished Congresswoman, sent her 
regrets and asks leave to file a statement. She is tied up in another 
meeting. 

I think that is all of the Members of Congress. 

Mr. Buanprorp. I have a letter from Mr. Bow to be inserted in the 
record at this time. 

I have a statement in support of H. R. 5277, which is comparable 
to H. R. 1108, from Congressman Roberts to be inserted in the record 
at this time. 

I have a statement from the Honorable Elmer J. Holland, of Penn- 
sylvania, in support of H. R. 1108, which I presume should go in the 
record at this time. 

(The documents referred to follow :) 

House OF REPRESENTATIVES, 
Washington, D. C., June 26, 1957. 
Hon. CrypE DOYLE, 
Chairman, Special Subcommittee on Military Discharges, 
Armed Services Committee, House of Representatives. 

Dear Mr. CHAIRMAN: I am unable to appear at hearings tomorrow on H. R. 
1108 and the companion measures, including my own bill, H. R. 6294, and ask, 
therefore, that this statement may be included as a part of the record of the 
hearings. 

Despite the reasonable objections expressed by the Department of Defense, I 
believe that the purpose of H. R. 1108 is sound and worth while. I know of 
several instances where young boys have been permitted to enlist, have been 
unable to adjust to service life simply because of their youth and inexperience, 
and have received less than honorable discharges as a result. Perhaps the solu- 
tion to this problem lies in more careful selection of enlistees, or special atten- 
tion to young men who show signs of maladjustment after enlistment. But in 
the absence of any action along these lines, I believe we are justified in provid- 
ing a method whereby readjustment or rehabiiitation in civilian life, demon- 


strated by good conduct over a period of years, may be a determining factor 
in the review of discharges. 
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I am confident that my colleagues who have testified have given many other 
justifications for enactment of this legislation. Therefore, I would like to ad- 
dress myself more at length with regard to the provision that distinguishes my 
bill from the others. 

I have included in my bill a special provision for the review of discharges that 
are based upon conviction in a foreign court. As the committee knows, our Gov- 
ernment has entered into Status of Forces Treaties and agreements with some 
50 nations which give those nations the right to try our servicemen in their 
courts. I find that the armed services are giving dishonorable or other less than 
honorable discharges to men who are convicted by the courts of foreign nations. 

I have studied this subject carefully. No other country in the world offers 
an accused person the safeguards that are afforded by the American system of 
justice. Court procedures and laws differ widely in these 50 countries, but in 
every one of them some important constitutional right, which is his birthright as 
an American, is denied the serviceman who must stand trial. In addition, reports 
of official observers at the trials give shocking evidence that the accused Ameri- 
ean has little chance of a fair trial. Many of these convictions simply could not 
stand up in an American court. 

Members know of my opposition to arrangements that permit foreign trials for 
our men. I deplore the sacrifices of their constitutional right to a fair trial. 
Even more serious, however, is that their rights as citizens of the United States 
may be denied them forever because of a conviction in a foreign court. This is 
what happens when the armed services issue a dishonorable discharge based upon 
such a conviction. It is the ultimate injustice. 

It is for this reason that I have added to H. R. 1108 the sections dealing with 
this problem. These men are entitled to a review and a correction of the record, 
and I urge the committee in its further consideration of the measure to include 
this special consideration for the victims of the Status of Forces Treaties. 

Respectfully, 
FRANK T. Bow, Member of Congress. 


HOUSE OF REPRESENTATIVES, 
Washington, D. C., May 16, 1957. 
Hon. CLypDE DoYLe, 
Chairman, Special Subcommittee on Military Discharges, 
Armed Services Committee, House of Representatives, 
Washington, D.C. 

DeaR COLLEAGUE: Thank you for the opportunity to submit a statement in 
support of H. R. 5106. 

During the past 15 years, most of the young men of this country have spent 
part of their lives in miliary service. Some were able to adjust to discipline more 
readily than others, who, perhaps as a consequence of immature reactions, be- 
‘ame involved in difficulties resulting in discharges which were less than hon- 
orable. These discharges characterize the man in subsequent life and present 
a serious obstacle in his relations with society. 

It is the purpose of this bill to authorize military boards of correction to con- 
sider evidence of subsequent satisfactory civilian rehabilitation in determining 
whether to change certain discharges. By excluding discharges resulting from 
sentences of general courts-martial, the bill would be limited to less serious 
offenses. Furthermore, the bill would not extend veterans’ benefits solely on the 
basis of new discharges. The right to benefits would still depend on the original 
discharge. 

I believe that this legislation will give boys who made a mistake the opportunity 
to remove the stigma of unsatisfactory service by proving themselves capable of 
rehabilitation. 

Sincerely yours, 
EMANUEL CELLER. 


STATEMENT BY REPRESENTATIVE THOMAS L. ASHLEY, IN Support or H. R. 1108, 
BEFORE THE Spectra SUBCOMMITTEE ON Minrrary DISCHARGES OF THE House 
ARMED SERVICES COMMITTEE, JUNE 26, 1957 


Mr. Chairman, I appreciate this opportunity to appear before the Special 
Subcommittee on Military Discharges to support legislation (H. R. 1108) to 
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provide our veterans, who have received less than honorable discharges, a 
statutory means to have these discharges modified if they have successfully 
rehabilitated themselves in civilian life. 

As you know, Mr. Chairman, I introduced a similar bill (H. R. 5762) some 
months ago. The purpose of that bill is comparable to the purpose of the bill 
under consideration. At this point, I want to commend the committee for 
the exhaustive study made and the hearings held on this important legislation. 
I endorse the changes they have recommended in the original bills. 

The wrong we seek to correct is the absence of any statutory recourse once 
a discharge under less than honorable conditions has been issued. Such a 
discharge invariably becomes a lifelong stigma—an obstacle that must be 
reckoned with at every turn. No matter how good a job a veteran does of 
rehabilitating himself, his record is still black because of his less than honor- 
able discharge. This bill would clean his record, if, in fact, the veteran had 
reestablished a good reputation with his fellow citizens, 

Yet, it is my understanding that the Defense Department and related agencies 
have objected to the scope and purpose of this measure, both in its original and 
its amended form, Their objection that this bill would weaken the arm of 
military discipline not only disregards the moral necessity of tempering justice 
with mercy but it proceeds on the false notion that discipline can only be main- 
tained by threat of permanent second-class citizenship. It’s difficult to compre- 
hend opposition to H. R. 1108 in view of the fact that it specifies that the 
offending veteran must adequately rehabilitate himself, and that no comfort 
is offered to the habitual offender—the bad actor that causes the military their 
serious problems. Certainly, this bill cannot be construed as a license for wrong- 
doing. On the contrary, it is merely recognition that a citizen has met and 
maintained a responsible position in his community. 

The practice of penalizing a serviceman far beyond the actual period of his 
confinement or other punishment has no room in the American concept of 
justice. Certainly our society has long been looked up to for permitting a 
wrongdoer a “second chance.” Does it not follow that a citizen who has demon- 
strated his good faith for a 3-year period should be entitled to a review of his 
less than honorable discharge? 

jy spelling out the evidence that may Sustain a decision to modify or correct 
such a discharge, it is clear that H. R. 1108 seeks only to bring civilian and 
military justice into balance. Just as no 18-year-old boy would be penalized 
throughout his life for a halloween prank, no 18-year-old recruit would be 
branded fer life for a military misdemeanor. 

Again, this bill specifically exempts the veteran who is discharged for a 
Serious crime by a general court-martial from the provisions of the bill. There 
is no threat to military discipline inherent in this legislation. Quite the con- 
trary is true. I submit that this bill is necessary to restore justice to thousands 
of servicemen now unable, because of thefr discharge record, to lead a useful 
civilian life. 

1 am also informed that the military currently reviews discharge rulings, 
but that it objects to a requirement that it review cases other than on matters 
of fact. I feel that this attitude amounts to lopsided justice, since it leaves 
no room for the serviceman who admittedly has erred seriously enough to 
warrant an other-than-honorable discharge, but who has pulled himself up by 
his bootstraps and worked hard to rehabilitate himself. Certainly there must 
be a provision, a law, that allows a man who has conscientiously worked to 
Clear his name and establish good standing in his community to appeal for 
review of a less than honorable discharge. How else may he remove from 
the record the blot—indelible, under present law and regulations—which so 
seriously impedes his good faith attempts to be a responsible citizen? 


STATEMENT OF Hon. JOHN L. McMILLAN, REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF SouTH CAROLINA 


Mr. Chairman and members of the Armed Services special subcommittee, I am 
very appreciative of your kindness in giving me an opportunity to appear before 
your committee in support of Chairman Clyde Doyle’s bill, H. R. 1108. I have had 
dozens and dozens of fine young men from my district appeal to me to assist 
them in having their discharges corrected. The majority of these dishonorable 
discharges were granted during World War II and it seems that some of our 
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Armed Forces officials very freely handed out dishonorable charges of this type, 
and, in some cases, with very little reason other than that they had authority 
to grant such discharges under the present military rules and regulations. 

I am certain that no Member of Congress desires to correct a serviceman’s dis- 
charge if he intentionally refused to perform the duties of a soldier at the time 
he was serving with the Armed Forces. However, thousands of these young men 
who were called into the service during World War II and since that time had 
hever been out of their hometown or county and could not possibly be well 
versed as to the military rules and regulations. I know that numerous young men 
were reared on the farms and had never visited the big city until they were 
drafted into the service. Some of these young men who, on numerous occasions 
unintentionally broke a few of the military rules and regulations, were given dis- 
lonorable discharges. 

I remember at the beginning of World War II this country severely criticized 
Hitler and the German Government for treating the young men of that country 
exactly as we have been treating our young men who served with our Armed 
Forces. I heard hundreds of speeches on the floor of the House during the 
beginning of World War II and the 2 years prior to World War II criticizing the 
German Government and Hitler for placing a yoke around the shoulders of every 
young man by compelling him to serve with the German armed forces for at least 
2 vears, and now we are giving the young men of this country the exact treatment 
we so thoroughly criticized the German Government for in previous years. 

We all know that it is the duty of every young man to serve his country when 
his services are required. However, I do think that our officers should be very 
eareful about handing out dishonorable discharges—something that will reflect 
on a serviceman’s future years and, on numerous occasions, discredit his entire 
family. 

I do hope that the Armed Services Committee will approve H. R. 1108 and send 
it to the floor of the House for consideration. 


STATEMENT OF HON. KENNETH A. Roperts, MEMBER OF CONGRESS, FouRTH DIs- 
TRICT, ALABAMA, BEFORE THE SPECIAL SUBCOMMITTEE ON MILITARY DISCHARGES, 
RELATIVE TO Mr. Roperts’ Brix, H. R. 5277, JUNE 26, 1957 
Mr. Chairman, I would like to go on record as being in favor of H. R. 5277, a 

bill which I introduced on February 25, 1957, and which is similar to H. R. 1108. 
This bill, in my opinion, is merely an exemplification of American justice and 

fairplay. It proposes to give a second chance to men who, while serving their 

county, erred in some way, but who subsequently have proved they deserve a 

second chance. It would have a marked effect on a great many presently well-ad- 

justed veterans who are trying to emerge from the shadow of less-than-honorable 
discharges placed upon them at some previous time. These veterans live in com- 
munities, towns, and cities all over America. Many take part in school, civic, 
and religious affairs; they are raising families and striving to be good citizens. 

But these men are laboring under the burden of an incident or incidents which 

occurred in some cases Many years ago. 

This bill would remove the stigma of dishonorable discharge from those who 
have proven themselves worthy of this reconsideration. It would give new 
recognition to men who, in many cases, brought this ignoble classification upon 
themselves when they were young, immature, and foolish. We do not attempt 
to excuse them from whatever offenses caused their discharge, but we do feel 
that these minor offenses should not plague a man years after he has matured 
and rehabilitated himself. I would like to urge that it be borne in mind that 
the offenses we are talking about are not of so serious nature as to merit a gen- 
eral court-martial. They are of a more minor nature, many of them committed 
by young.men drafted into a situation which altered their normal perspective 
and behavior. 

This bill specifies that the serviceman in question must satisfactorily exhibit 
good character, conduct, activities, and habits over a reasonable period of time. 
Whether a period of time is reasonable is left to the judgement of the boards for 
the correction of military or naval records and in no circumstances may this 
period of time be less than 3 years. This means that the value of our military 
discharge system would be protected insofar as it would disallow any practice 
of a dishonorably discharged servicemen being immediately relieved of this 
status. He must bear the burden of his guilt for at least 5 years, and then may 
receive reconsideration only on good grounds. 
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The bill you consider here today would provide no new benefit to dishonorably 
discharged veterans whose records later were corrected. There would not be 
afforded any new pension, compensation, hospitalization, military pay, education, 
loan guaranty, retirement pay, or any other benefit, unless, of course, these 
benefits would be forthcoming to these veterans regardless of action of the board. 

In short, this bill seeks merely to bestow but one thing on certain servicemen : 
the standing among their fellow men which they have proved that they deserve. 


STATEMENT OF Hon. ELMER J. HOLLAND, OF PENNSYLVANIA, BerorE House ARMED 
SERVICES SPECIAL SUBCOMMITTEE ON MILITARY DISCHARGES, WEDNESDAY, JUNE 
26, 1957 


Mr. Chairman and members of the committee, I appreciate the courtesy of 
permitting me to appear before the Special Subcommittee on Military Discharges, 
particularly to testify on H. R. 1108, introduced by your chairman, Mr. Doyle. 

I have also introduced an identical bill, H. R. 5126. 

I am not going to take the time of this committee in giving statistics, since 
Mr. Doyle has already supplied the committee, as well as myself, with the latest 
available statistics pertaining to discharges under conditions other than honor- 
able. 

The district I represent is an industrial district, and it has a very high record 
for the number of boys who have served in the Armed Forces, both in peace and 
in war. I have had many heartbreaking appeals brought to my attention to 
assist boys who had entered the service at the early age of 17 years, and who 
had committed trivial infractions of discipline, and received a discharge other 
than honorable. 

I believe I speak from experinece, as I have served in both wars. I enlisted 
in World War I, and while a member of the AEF was commissioned a lieutenant. 
I later served in World War II, in the European theater of operations, as a 
major. 

In World War I, I knew of no one in my outfit who was discharged under the 
heading of undesirable, bad conduct, unsuitable, or with a blue discharge. Com- 
pany punishment was used when needed, and although the soldier may not have 
been a perfect soldier, he carried out his duties. 

In World War II, I was very much startled at the change in handling boys, 
especially mere youth, by many of the officers. When a boy was a little hurd to 
handle, a great number of the officers did not bother to try to make him into a 
soldier. Rather, they took the easiest way out and gave him an undesirable 
discharge. Most of these youths were not mature enough to realize what this 
would mean later on in life, with the result that thousands have received these 
discharges and now find that they are a drawback in getting a job. Those who 
have become successful always fear that at any time they may be confronted to 
explain their discharge. 

I differ with the Department of Defense objection that to correct these dis- 
charges would break the morale of the Armed Forces by making those who are 
serving in the Armed Forces feel that they could get out with less than honor- 
able discharges and at a later date have it corrected. 

This, I do not believe to be true. 

It has been my experience in the Army that you will always find the soldier 
who is hard to handle one who can be made into a very good soldier if he is 
guided right and the proper discipline used. 

These youths who have enlisted early in life should be considered, for a boy 
17 or 18 years old should be given a chance to rehabilitate himself without the 
stigma of a discharge hanging over his head for an entire lifetime. 

I could cite many cases, but I know that every member on this committee has 
had cases submitted to him from his own congressional district which would be 
the same type as I have received. 

Naturally, I would urge you to report the bill I introduced to the floor of the 
House, but I feel that since my colleague, Mr. Doyle, was one of the first to intro- 
duce this much desirable legislation, that you give favorable consideration to this 
bill, H. R. 1108. 


STATEMENT OF CONGRESSMAN CHARLES QO. PORTER, OF OREGON, ON REVIEW OF 
Minirary DISCHARGES BEFORE SPECIAL SUBCOMMITTEE ON MrLItTary Dz1s- 
CHARGES, WEDNESDAY, JUNE 26, 1957 


Mr. Chairman and members of the special subcommittee, my bill H. R. 5275, 
has been prompted by my personal knowledge of an instance in which grave 
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injustice has been done to a constituent of mine. Only through years of per- 
sistent effort was this man’s record cleared to permit him to resume a normal 
life and contribute to society. I represented this man as his legal counsel, and 
later, as his Congressman. 

As a youthful serviceman, this lad made a foolish display of taking a narcotic 
and stated he would “return to marihuana use” if not discharged. This man’s 
text should not have been taken seriously, and, in any event, the regulations 
require that an attempt be made to rehabilitate a serviceman and none was 
made here, even though the testimony was undisputed that he is not an addict. 

Since his discharge in September of 1952, this man has rehabilitated himself 
and deserved to have this black mark removed from his record. 

One of his college professors wrote to me: “* * * in view of this man’s poor 
preparation and financial difficulties, I have regarded his achievement in college 
as little short of remarkable. I regard his achievement as evidence of high 
motivation and tenacity of purpose, both of them favorable character attributes. 
Several times in the past 2 years I have cited his case (without revealing his 
identity) to other students in order to provide encouragement and motivation 
for them. 

“Tt is only recently that I learned from him something of the circumstances 
of his discharge from the service. This is a matter which obviously has weighed 
heavily on his spirit. With some persons it might have caused failure; with 
him it has proved added incentive in his determination to make good. 

“IT do not know the provision of the armed services for altering the conditions 
of a discharge. If it is possible that conduct subsequent to discharge may have 
some bearing upon the condition, then I believe that this man merits a most 
sympathetic hearing. From all the evidence I have at hand he has certainly 
proved himself and has done that against overwhelming odds.” 

Mr. Chairman, I strongly urge passage of a bill to amend section 207 of the 
Legislative Reorganization Act of 1946, to provide that the boards for the cor- 
rection of military or naval records shall give consideration to satisfactory 
evidence relating to good character and conduct in civilan life after discharge 
or dismissa! in determining whether or not to correct certain discharges and 
dismissals, and for other purposes. 

Mr. Doytr. Now we will be privileged to hear Hon. James Roose- 
velt on his bill, H. R. 429. 

Mr. Rooseverr. Mr. Chairman and members of the committee, I 
want to thank you for the privilege of coming before you to discuss 
what I believe to be a vitally important subject. I would like to pay 
sincere tribute to Mr. Doyle for his humanitarian interest in the wel- 
fare of the individual serviceman as expressed by the legislation 
which he has proposed. Obviously the chairman is making a most sin- 
cere effort to give the individual who has gotten off to a bad start in 
the service of his country a new chance to make the most of his oppor- 
tunities. Certainly no one would want to disagree with this funda- 
mental purpose. 

At the same time, however, it seems to me that this legislation raises 
a question which is of great importance in democratic nations; that 
is, the field of the influence and control of the military in areas 
of traditional civilian jurisdiction. The history of our country and 
one basis for its very success has been the insistence of our people 
that the extent of the authority of the military over civilian life be 
closely proscribed and severely limited even in times of the gravest 
national emergencies. 

In examining this proposed legislation, my remarks will be largely 
directed to an evaluation of whether or not, in attempting a most 
desirable end, we would not be courting an extension of authority at 
variance with the historical precedents of our country. 

The members of this committee are well aware that Mr. Doyle’s bill 
would not have been introduced if it were not true that errors and in- 
justices exist in great number with respect to discharge of military 
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personnel. Establishment of better machinery for the correction of 
such errors is a basic step in the right direction, but it is of prime 
importance that such machinery be set up so as to fall within the 
framework of separation of military and civilian prerogatives. Since 
H. R. 1108 provides that the boards of review shall be civilian boards, 
this principle appears to be kept intact. However, if there is to be a 
real effort for civilian control of review procedures, this power should 
be divorced from the Department of Defense. From my own expe- 
rience I can testify that it is rare that a man who has spent a long 
period of time in the military service can retain or renew a nonmill- 
tary point of view. So it is important that these boards of review 
be not only civilian in a general sense, but also in substance. Unless 
this is true, civilians would still effectively be judged by a military 
attitude. 

If there is one thing that we can point to that is wrong in principle 
and application in the military forces of a democracy, it is that an 
individual should be judged in any manner by prior or subsequent 
civilian service. Adequate machinery should now exist to screen 
inductees for security and other qualities that might make them in- 
eligible. Therefore, no valid or equitable reason remains for dis- 
charges based on civilian conduct and subverts in a most grievous way 
the precept that discharge should be based on military service only. 
Unless carefully controlled, the provision of H. R. 1108 allowing civil- 
ian conduct to influence discharge could add substance to this un- 
fortunate precedent and serve to undermine the basis for argument 
that civilian associations antedating military service must not, in 
effect, provide reason for punishment when no penalty is deserved. 

While preserving the good purposes of H. R. 1108, we also have the 
opportunity to draft a piece of legislation that will provide a better 
procedure for discharge that would protect the rights of the service- 
man at the outset, thereby removing much of the necessity for re- 
view at a later date. Along these lines, I have attempted to seek as 
sincere an end as the chairman with my bill, H. R. 429, and at the 
same time I have made an effort to establish new standards for the 
future which would eliminate the possibility of repeating some of the 
incidences of injustice and ensuing frustrations which had grown up 
in World War II. That this is so, easily can be proven by the large 
number of cases in which the military, forced by public opinion and 
congressional pressure, reviewed individual convictions and condem- 
nations and corrected the military records of those concerned. The 
point to remember is that while a corrected record is of some satisfac- 
tion, it can never wipe out the emotional disturbance, the financial 
setbacks, the family disruptions, and the mental anguish of all con- 
cerned. 

H. R. 429 attacks two fundamental problems: First, it provides that 
any serviceman who is tendered a less than honorable discharge may 
request a court-martial. This will afford him the protection of his 
rights that he deserves by allowing him to avail himself of the due 
process provisions of the Military Code. Considering the stigma 
attached to any discharge that is not an honorable one, this pro’ ection 
seems to me to be mandatory in a society which is rooted in the principle 
that no individual may be punished without the basic guaranties of 
due process. 
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Moreover, a relatively small number of additional discharges should 
result from the adoption of this provision. Obviously, very few in- 
dividuals will demand a court-martial with all of its attendant risks 
when offered a less than honorable discharge, in the absence of faith 
in their own innocence. And if one does have faith in his own in- 
nocence, he is certainly entitled to every possible protection, regard- 
less of any additional expense or inconvenience to the Armed Forces. 

Second, 429 will prevent discharges on the basis of civilian actions 
in the future, and provide remedy for discharges that have been so based 
in the past. 

I read with great interest the Navy Department report, speaking 
for the Department of Defense, regarding H. R. 429. I have prepared 
a point by point rebuttal which I submit for the record. May I ask 
that it be included at this point, and summarize it by saying that, in 
my opinion, it represents a typical military effort to maintain a status 
quo and to resist any change that they do not advocate. 

Mr. Doyle’s bill is cert: rinly a valuable effort toward the rehabilita- 
tion of veterans who got themselves in difficulty in the service of their 
country, but it does not attack the main problem, which is to work 
toward eliminating the possibility of such difficulty. In the first place, 
those individuals who are not suitable for military service ought not 
be inducted, and those who are inducted are entitled to full rights. 
In the administration of military justice it is important to remember 
that the vast majority of veterans, especially in times of national 
emergency, will be returning to civilian life. Their discharge is close- 
ly related to their future, and they have every right to look forward 
to it. 

In the light of these principles, I recommend that the committee 
examine my bill and others in conjunction with Mr. Doyle’s bill. In 
so doing, you will make a valuable contribution to our military effort 
and morale, and better protect the interests of our country. 

Mr. Doytx. Thank you very much, Mr. Roosevelt. 

(The rebuttal to the Navy Department report referred to follows :) 


COMMENTS ON DEPARTMENT OF NAVY Report Re H. R. 429 


1. The position taken in the Navy memorandum is that many members of 
the Armed Forces are discharged because of undesirable personal traits or 
habits, or because of their commission of a series of petty offenses; that it 
is not practical to court-martial all such individuals because of the time and 
expense involved; that it is not advisable to keep them in the service, for 
obvious reasons: and that they are not entitled to an honorable discharge 
because such a discharge should reflect a fine record of service. Opposition 
to the mesaure on this basis seems to overlook the following factors: 

(a) In effect, the Armed Forces content that an individual who acquired 
bad personal traits before he entered the service, which traits have not neces- 
sarily resulted in service misconduct of a serious character (for if they did, 
the individual could be court-martialed) or where a member of the armed 
services commits a series of petty offenses for which he cannot be court- 
martialed, that individual may be given what the memorandum itself calls a 
punitive discharge. The fact is that not only is an undesirable discharge 
punitive, but it constitutes punishment of the most severe character, which 
will hamper the individual involved in practically all of his activities for the 
rest of his lifetime. Such punishment is presently imposed without observance 
of even the minimum requirements of due process of law. (See point 2 below.) 

This can be justified only if the rights of the individual are completely sub- 
ordinated to the convenience and objectives of the Armed Forces. The basic 
eoncepts of our Constitution and of our theory of government are bottomed 
upon the proposition that no individual may be punished without affording at 
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least the guaranties of fair play embodied in the requirements of due process; 
neither expense nor inconvenience affords good grounds for a denial of such 
protection. Moreover, such unfairness is not in the interests of the Armed 
Forces themselves. The best kind of an army—one with the highest morale— 
requires that every member of the Armed Forces be treated with fairness. 
Such treatment can never be afforded if punishment is imposed without due 
process of law. 

(b) In any event, the adoption of this bill need not and should not create 
the kind of problems the Navy’s memorandum perceives. In fact, it could 
and should result in a solution of some of the problems mentioned in a man- 
ner more completely in the interests of the Armed Forces than do the present 
methods. For example: 

(1) The bill permits the issuance of general discharges under honorable 
conditions and does not require the issuance of a dishonorable discharge, 
as the memorandum seems to imply. It would seem that, for many of the 
matters referred to in the Navy memorandum, a general discharge (being some- 
thing less than an honorable discharge) would at one and the same time meet 
the legitimate requirements of the Armed Forces and be fair to the individual. 

(2) It is possible for the Armed Forces to screen individuals before they are 
accepted for service. This can be done through the process of questionnaires 
inquiring with respect to such matters as addiction to drugs, alcoholism, etce.., 
with the power to court-martial any individuals making fraudulent statements. 
(See point 3 below.) This would not only cure the present unfair treatment 
of enlistees who may have been so unfortunate in civil life as to have acquired 
traits of the kind with which the Army is concerned, but, in addition, it would, 
to a large extent, prevent such persons from ever becoming members of the 
Armed Forces rather than requiring the process of removing them after they 
have become members and perhaps have done some damage. 

(3) If the laws or regulations now in effect are not adequate to permit court- 
martial for some misconduct in the service for which the extreme punishment 
of an undesirable discharge is warranted, those laws and regulations should be 
modified rather than urging their absence justifies punishment without proper 
protection of the rights of the individual. 

(4) There should be no objection to amending the bill to permit undesir- 
able discharges for members of the armed services who, while in such service, 
are convicted of offenses in civil courts. Such individuals will have had their 
day in court and full and complete due process of law. The certified copy 
of the record of conviction will itself be sufficient proof of that fact. 

(5) A relatively small number of additional courts-martial should result from 
the adoption of this bill. Obviously, very few individuals will demand a court- 
martial with all of its attendant risks when offered an undesirable discharge 
without a court-martial, in the absence of faith in their own innocence. And 
if one does have faith in this own innocence, he is certainly entitled to all of the 
protection of due process of law regardless of the fact that the Armed Forces may 
be put to some additional expense or inconvenience. 

2. It is contended in the Navy memorandum that the present procedure is fair 
and adequately protects the rights of the individuals involved. This is obviously 
not so for the following reasons: 

(a) An individual may be given an undesirable discharge without specific 
charges, without confrontation of witnesses against him, without an opportunity 
to cross-examine such witnesses, and without any protection afforded by the 
observance of any rules of evidence. It would seem totally unnecessary to point 
out that this is not a fair procedure. 

(b) Emphasis is placed upon the fact that the individual involved is given 
the right to make a statement on his own behalf. The practical effect of this is 
to shift the burden of proof from those who would impose punishment (where it 
properly belongs) to its recipient. 

(c) Nor does the provision for review remedy the situation. Not only is the 
original determination arrived at by a method unfair to the individual, but the 
appeal, because of the nature of the original proceedings, is equally unfair. For 
the kind of record which is evaluated on appeal is one which is made without any 
of the safeguards referred to in subdivision (@) above. Such a record is obviously 
inadequate to permit a fair determination by any appellate body. 

8. It is next contended that this bill would prevent court-martial of fraudulent 
enlistees, 
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This is certainly not the intent of the bill and is not a necessary construction 
of its provisions. However, if there is any doubt about the question, the bill 
should be clarified by modifying the amendment of subsection (c) of section 2 of 
article 17 to provide that fraudulent enlistments may be prosecuted by court- 
martial. With this clarification there can be no doubt that the Armed Forces 
can protect themselves against sex perverts, dope addicts, etc., who obtain 
enlistment by fraudulent statements. Moreover, if the sex pervert or dope 
addict commits, during his period of service, the kind of acts to which he is 
addicted, that itself, of course, affords an additional basis for court-martial. 

Incidentally, the Navy memorandum states that administrative discharges 
awarded fraudulent enlistees are premised on information sufficient for a trial by 
court-martial. If this is so, then certainly an individual who desires it should 
be entitled to test the sufficiency of that evidence in a court-martial proceeding. 
In effect, the Armed Forces are making a unilateral determination of the suffi- 
ciency of the evidence rather than the kind of a determination best designed to 
arrive at the truth and to protect the right of the individual in a contested pro- 
ceeding. And this should not place an unreasonable burden upon the Armed 
Forces as they collect the evidence in all cases in any event. 

4. It is contended that section 3 of the bill is not necessary because there pres- 
ently exists statutory power for the upgrading of discharges where equity so 
requires. 

This, of course, completely misses the point. This provision would require 
upgrading wherever a discharge has been given for conduct of the individual com- 
mitted while he was not subject to the jurisdiction of the Armed Forces of the 
United States. There is no provision in the law requiring the upgrading of 
discharges in such cases. Moreover, the fact is that the grounds set forth in 
this section for upgrading are not presently being recognized as a basis for such 
upgrading. 

5. It is pointed out that section 2 prohibiting punishment for anything done 
by any person while not subject to the Code of Military Justice does not mate- 
rially after present code provisions insofar as courts-martial are concerned. 
Sut persons are being given undesirable discharges without courts-martial for 
such civilian conduct. This section is necessary in order to make it completely 
clear that the Armed Forces may not undertake to punish by court-martial 
that whieh they now concededly have no authority to punish by court-martial, 
but for which they are issuing punitive discharges without court-martial. 

6. The point is made that section 1 of the bill permits the issuance of a puni- 
tive discharge through a summary court-martial and that this departs entirely 
from the concept of the law that summary courts, being of limited jurisdiction, 
do not have the authority to issue punitive discharges. This point must be 
conceded and the section should be modified to permit only general courts-martial. 
It is odd, however, that the Armed Forces should contend that they should have 
the authority to issue punitive discharges without any kind of a court-martial 
but should not have that authority to do so in a summary court-martial which 
affords at least some minimum of protection to the individual. 

7. A eareful analysis of the Navy memorandum thus underscores the neces- 
sity and importance of the proposed legislation. 

Mr. Doyie. Have we any other statements to be filed at this time ? 

Mr. Brianprorp. There are others who wish to file statements and 
they will be able to do that today or tomorrow or actually will have 
until the rest of this week before the hearings go to the printer. 

Mr. Doyte. If there is no objection, then, may that be agreed to, 
that Members of Congress who desire to file statements during the rest 
of the week may be privileged so todo’? Several have sent word that 
they will do that later this week. 

I think, Mr. Blandford, those are all the witnesses we have listed 
at this time. 

We have many statements coming in, and since the witnesses have 
cooperated so well and kept their statements to less than 10 minutes 
it has enabled us to expedite our hearings. 

We will go into executive session at this time, and that means that 
all of our friends in the hearing room will be excused, unless you wish 
to stay. We will be privileged to let you stay and hear our discussion 
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if you like. There is nothing classified about it, and there is no reason 
why you shouldn’t hear the discussion if you like, and the committee 
will meet again tomorrow morning at 10 0’¢ ‘lock. 

Mr. BLanpForp. The witnesses tomorrow will be Mr. Riley, of the 
AFL-CIO; the Physicians Forum; Dr. Edward M. Brown; Mrs, Fan- 
nil Husid, claims consultant of the Division of Veterans’ Affairs; Mr. 
Stanley Faulkner, attorney at law; Mr. Sidney A. Cohen, 306 Sixth 
Street NW., Washington, D. C.; Mr. Omar B. Ketchum, director, 
national legislative service, Veterans of Foreign Wars; Mr. Omer W. 
Clark, national director of legislation, Disabled American Veterans; 
Mr. John Holden, national legislative director, AMVETS; Mr. Miles 
D. Kennedy, director, national legislative commission, American 
Legion; Mr. Herbert E. Wilson, assistant director, Reserve Officers 
Association of the U eek States, Inc.; Mr. George J. Pickett, county 
veterans service officer, Albany, N. Y.; Mr. Irving Ferman, Ameri ican 
Civil Liberties Union; Rear Adm. Chaune ey Camp, United States 
Navy, retired, Naval Reserve Association. 

Obviously, Mr. Chairman, those witnesses will not all be able to be 
heard tomorrow, and those that we do not reach tomorrow will be 
heard Friday morning beginning at 10 0’clock. 

Mr. Doyie. Then we will proceed in executive session on whatever 
we have to discuss at this time. 

Have you any suggestions? 

Mr. Bray. 1 don’t believe the executive session would be taken 
down ? 

Mr. Doyrix. No; it would not. 

Thank you very much, Mr. Reporter. 

(Whereupon, at 10:50 a. m., the subcommittee adjourned to re- 
convent at 10 a. m., Thursday, June 27, 1957.) 


Houst or REPRESENTATIVES, 
ARMED SERVICES SPECIAL SUBCOMMITTEE 
oN Minrrary DiscHarces, 
Washington, D. C., Thursday, June 27,1957. 

The subcommittee convened at 10:10 a. m., Hon. Clyde Doyle pre- 
siding. 

Mr. Dorie. The committee will please come to order. 

The subcommittee is sitting this morning until noon. We are glad 
all you folks are here to appear before the committee. 

We have a list here showing the order in which you will be called. 
The order was made in the order in which the requests came to us. 
The committee has been sitting now for 2 previous days. The first day 
we heard the representatives of the Defense Department. Yesterday 
we heard most of the members of Congress who are to testify. There 
are a few who will come later, who couldn’t come yesterday. Today 
we will hear from some of the organizations wishing to testify. 

First, I will call Dr. Rand, of the Physicians Forum. 

Is the doctor here ? 

Dr. Rann. And I am a member of the board of directors of the 
Physicians Forum. Iam a practicing physician. 

Mr. Hupprxeston. Dr. Rand, could you tell us something about the 
Physicians Forum and the purpose of the forum, and so on? 
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Dr. Ranp. It isin the first paragraph of my statement. 

I speak for the Physicians Forum, a national or ganization of physi- 
clans in existence more than 18 years, all of whose members are mem- 
bers either of county medical societies or of the National Medical As- 
sociation. The Physicians Forum is incorporated under the laws of 
New York State as an educational nonprofit organization. Since its 
founding in 1939, the forum has concerned itself with the extension 
and improvement of medical care for all in the United States and has 
encouraged new methods and techniques to achieve this goal. It is 
also concerned with the professional well-being and the protection of 
the rights and interests of American physicians. In line with the 
latter objective of our organization, we would like to state our opinions 
on the bills before this subcommittee. 

Since the passage of the Doctors Draft Act in 1950, a large number 
of physicians entered the Armed Forces and served as required in their 
professional capacities. This made them subject to military discipline 
just as any other citizen serving. In the overwhelming majority of 

cases, American doctors c ompleted their service with exc -ellent records 
and received honorable discharges to signify such service. There 
were, in addition, however, a number of physicians as well as dentists 
who found themselves discharged from the service with undesirable 
discharges, not because of any activity performed while in the service, 
but because of allegations of activities, associations, and memberships 
in proscribed organizations prior to entering the service. These alle- 
gations could never be adequately contested because the military boards 
hearing or reviewing the cases refused to allow confront: ition of the 
sources of allegations for cross-examination. 

As a result of this, many of these physicians suffered loss of vet- 
erans’ benefits, including postgraduate training, loss of jobs requiring 
honorable discharges, and loss of hospital appointments for the same 
reason. 

The obviously unfair and even illegal nature of these discharge 
certificates has been tacitly admitted by the services involved by re- 
versing them to fully honorable discharges in some cases. Other 
physicians and dentists in the same situation report no such reversal, 
often after exhausting all appeal procedures available to them. 

We feel the issue in these cases is simple: no matter what allegations 
are made about a person regarding preservice activities, the mere 
acceptance for military duty of that person implies that the Defense 
Department feels he can perform such military duties adequately. 
In the absence of any proof to the contrary, honorable service deserves 
an honorable discharge. 

We are very happy to see the Congress of the United States address- 
ing itself to this problem. The number of pertinent bills introduced 
testify to the concern which many Members of Congress have for the 
rights of their constituents. 

Unfortunately, we cannot support H. R. 1108 because it fails to 
an the rights of the discharged servicemen in three respects : 

The 3-year waiting period imposed before application for re- 
onal of discharge allows serious and often irreversible losses in bene- 
fits and prestige, as previously mentioned. 

2. The nonretroactive nature of any reversal of discharge freezes 
such unfair loss of benefits for that period of time; and, indeed, as | 
read the bill, it seems to me that such benefits are never restored. 
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Most important, it accepts the principle that a military discharge 
cortiic ate may reflect not only the military service but preservice 
allegations as well. It places the discharged person “on probation,” 
so to speak, afterward. The discharge certificate can thus be used as 
a weapon to censor preservice and postservice activities, an unaccept- 
able principle to those who look upon the Armed Forces as the servant 
and protector of the American people. 

Representative Roosevelt’s bill, on the other hand, goes to the heart 
of this issue; namely, that honorable service deserves an honorable 
discharge. It corrects past injustices and makes impossible future 
injustices. We urge the subcommittee to report out favorably this 
bill, H. R. 429. 

Mr. Doyen. Are there any questions ? 

Mr. Bianprorp. Dr. Rand, you are familiar with the report of the 
Committee on Government Security ? 

Dr. Ranp. No. 

Mr. Bianprorp. Perhaps I am giving it the wrong title, but there 
was quite a report in Sunday’s paper on preservice connections and its 
association with discharges. 

That, as you know, is an extremely complicated study which has 
required intensive study by any number of people. We are faced with 
a complex problem of the security of the Nation versus fair play and 
the extremes to which we may go in either direction. One, to allow 
a guilty man to associate freely in the armed services because you do 
not want to disclose the sources of your information in order to convict 
him, versus the principle that no person should be convicted unless he 
has been found guilty. 

Mr. Roosevelt testified yesterday. His discussion was not based, 
to my recollection, to any extent on the security cases, as such, but 
more to individuals who commit offenses while in the service, or who 
have committed certain types of offenses before entering the service. 

I think, if this subcommittee were to get into the question of security 
discharges—and I am sure you have in mind the case in New Jersey, 
principally. 

Dr. Rano. I don’t know what you are referring to. 

Mr. BLanprorp. It was a dental case that was in the newspapers for 
some 11 months. It was a typical case in line with what you are talk- 
ing about. 

If this subcommittee were to attempt to get into that situation, I can 
assure you that your suggestion, in my opinion at least, would block 
any possible consideration of legislation to benefit 99.9 percent of the 
people that this legislation is intended to help. I am sure you recog- 
nize that you get into an extremely delicate, technical situation which 
has already adequately been covered by another group that has been 
studying this for some time. If they want to offer legislative recom- 
mendations, that is a different proposition, and I am sure it would 
receive the proper attention. 

It is a subject matter so delicate and so complex that were it to be 
injected into this type of a hearing, where we are dealing with 99.9 
percent of the people who have BCD’s or undesirable discharges or 
dishonorable discharges for reasons entirely unrelated with their asso- 
ciation with organizations which are considered against the best in- 
terests of this Nation, then I am afraid we would lose all of the objec- 
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tives of this bill to help the vast majority of people this subcommittee 
thinks should be helped. 

Mr. Gurser. Will counsel yield ? 

Mr. Buanprorp. Yes. 

Mr. Gurser. Do we have jurisdiction over this subject matter ? 

Mr. Buianprorp. In one sense we would have jurisdiction in. view 
of the fact that these people have received undesirable discharges, and 
it is therefore within the realm of the committee’s jurisdiction in a 
broad sense. My only point is, it is ike many other subjects we get 
into, in an effort to bring in a very small, tiny segment of the popula- 
tion, just because you have a forum in which to make your case, you 
may jeopardize all of the benefits that you are seeking to obtain for 
the large number of people who are otherwise involved. 

Mr. Doyter. Did you ever serve in the military, Doctor ? 

Dr. Ranp. No, sir. I am erading the statement of the forum. The 
other doctors live in New York, and I live here. I came down to read 
the statement for them. 

Mr. Buanprorp. Mr. Doyle asked you if you have ever served 
the service. 

Dr. Rano. No; Lam a married woman with children. 

Mr. Huppieston. Mr. Blandford, did these people receive undesir- 
able discharges because of false affidavits or what basis? 

Mr. Bianprorp. There were many factors involved, Mr. Huddleston, 
and I, frankly, could not state what the actual basis of the discharge 
was. 

Perhaps it was because they had belonged to an organization listed 
by the Attorney General. That might have been the basis. If that 
is the case, many people say they should have been tried for fraudulena 
enlistment. Then they would have to be confronted with witnesses 
who could testify they were seen attending certain meetings. 

Mr. Doyrte. Doctor, are you familiar with the organizations to 
which this prepxred statement, which you say was sent to you to 
present 

Dr. Ranv. I am a member of it. 

Mr. Doyte. It was prepared in New York / 

Dr. Ranp. Inthe New York oflice, and the board voted on it. 

Mr. Doyie. You were not present at any of the discussions ¢ 

Dr. Rann. No. 

Mr. Doy.e. It seems to me that as long as the statement refers to 
organizations and memberships and prescribed organizations which 
were the basis of discharge, what organizations do you refer to / 

Of what organizations were these doctors members / 

Dr. Ranp. Now, look, Congressman Doyle, honorable sir, I am 
new at this, but what I would like to say is this, that Representa- 
tive Roosevelt’s bill states that when a man is inducted—— 

Mr. Doxe. Not that. We heard the distinguished Congressman 
yesterday. 

You Ae raised objections to this bill. Now, I am asking you a 
fair question: What organizations were these doctors members of / 

Dr. Ranp. Weren’t some of them members of some of the organi- 
zations on the Attorney General’s list, for example 4 

Mr. Dorie. That is what I wanted to know, if it was such organi- 
zations as the Communist Party and identified Communist fronts 
that these doctors were members of. 
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Dr. Ranp. Isn’t it also true, Congressman Doyle, that these doctors 
have been given undesirable disc harges for preservice activities, and 
all of them, from what I understand, “have had excellent records while 
they were in the service ? 

Mr. Doy.e. I am not questioning that, but your basis, or part of 
your basis, of asking for favorable approval of the principle involved 
in the bill you support is because they were discharged for belonging 
to known Communist Party organizations prior to entering the 
service 

Dr. Rap. That is right. 

Mr. Doyie. I wanted to know what subversive organizations they 
were, which I think is a fair question. 

You see, I am on a committee of Congress which finds very often 
that men who were members of the Communist party and Communist 
fronts prior to the time they go into the military service, still stay 
in those organizations secretly while in service, although it may not 
be discovered until after they get out of service. 

Dr. Ran. Then shouldn't their undesirable disc harge be based on 
that rather than on their preservice record ¢ 

Mr. Doyte. I am saying to you that we know of many cases in Con- 
gress where members of the Communist Party and Communist fronts 
continued in those organizations even though they were in military 
uniform. It may not be discovered while they are in uniform, that 
they are still members of those organizations, ‘but many of them are 
eventually so discov ered. and it is not good for the Armed Forces to 
have such a person in the Communist “Party or a Communist outfit 
while in uniform. 

Dr. Ranp. This I agree with, but should they induct them ? 

Mr. Bray. Dr. Rand, I think I understand the case that you are 
talking about. I, for one, believe very strongly that a man’s record 
in the militar y should be based on w hat he does while in the military. 
However, this bill is going to reach many thousands of people. I, for 
one, would be perfec tly Ww illing to go into this matter thoroughly with- 
out any preconceived ideas on the matter, at all. However, 1 in this 
bill we must try to take care of as many wrongs as we can. I am 
certain there are many wrongs. This bill will not incorporate every- 
thing I want or everything the committee wants. Legislation, you 
know, is written that way. I believe the committee wants to take care 
of as many cases as we can without jeopardizing this bill. This bill 
has to incorporate the ideas of the committee and be a bill that we can 
get through the Congress. 

Mr. Gupser. Doctor, I would like to state my belief, first, which 
will lead up to a question that I would like to ask you. I think, pos- 
sibly, I can agree that a man’s preservice conduct should not: in any 
way affect his military discharge. But I think it is quite possible 
that a person who, say, can be affiliated with a Communist organiza- 
tion and was still affiliated with that organization at the time of his 
induction into the armed services could be violating the oath which 
he took when he went into the armed services, which I don’t think is 
consistent with Communist principles. 

Now I would guess, without knowing, that a majority of the dis- 
charges to which vou refer are given as a result of either a fraudulent 
representation of the facts, namely, failure to list affiliations with 
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subversive organizations or, perhaps, an affiliation at the time of in- 
duction with a subversive organization. 

Now, if one fraudulently “enlisted or fraudulently misrepresented 
the facts at the time of induction, that to me would constitute just 
cause for a discharge under less than honorable conditions. 

Now, that leads me to ask you this question: Do you know of any 
specific eases which do not fall within the categories that I have out- 
lined? In other words, do you know of a specific case and can give 
it to the committee, where a person—to use a hypothetical example— 
was a Communist, "ceased to be a Communist, was inducted into one 
of the armed services, was given a less than honorable discharge solely 
on the grounds of his preservice affiliation with a subversive organiza- 
tion or membership in the Communist Party. Do you know of such 
a case ? 

Dr. Ranp. You have me at a disadvantage, sir. I would like to 
be permitted to send you the material later. I came only to read the 
statement this morning. 

Mr. Gurser. I would like to have you furnish such cases. I would 
like to have it clearly pointed out that the reason for the less than 
honorable discharge was not for affiliation during the period of time 
one served with the subversive organization, or a fraudulent repre- 
sentation of the facts regarding one’s preservice affiliation. 

Dr. Rann. It is my understanding there are such cases. 

Mr. Doyrx. Thank you very muc h, Doctor. 

Mrs. Fannie Husid, claims consultant, Division of Veterans’ Af- 
fairs, New York City. Is Mrs. Husid here ? 

Evidently not. 

Mr. Stanley Falkner, attorney at law, New York City ? 

Mr. Falkner is absent. 

Mr. Sidney A. Cohen, of Washington, D. C. ? 

Mr. Cohen is absent. 

Mr. Francis Stover, the national legislative service, Veterans of 
Foreign Wars. 

We appreciate your taking the time to come, Mr. Stover. 


STATEMENT OF FRANCIS STOVER, NATIONAL LEGISLATIVE SERV- 
ICE, VETERANS OF FOREIGN WARS; ACCOMPANIED BY NORMAN 
JONES, ASSISTANT DIRECTOR, REHABILITATION AND WELFARE 
SERVICE, VETERANS OF FOREIGN WARS 


Mr. Srover. I am Francis W. Stover. I am legal counsel of the na- 
tional legislative service of the Veterans of Foreign Wars. With me 
at the table is Mrs. Norman Jones. He is the assistant director of our 
rehabilitation and welfare service. 

Our organization has long been concerned with the discharges is- 
sued by the services and the *disch: arge review provisions. We appre- 
ciate the opportunity = appear here this mor ning. 

Last year at our 1957 national encampment, we adopted only one 
resolution which might be germane to the bill under consideration 
here today. That was our Resolution 278 which resolved that we 
seek a congressional investigation into the Military Code of Justice, 
with particular reference to the issuances of discharges other than 
honorable, and that if, in any event, that the Congress discovers either 
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inequity or injustice, that they, the Congress, take the proper steps to 
correct same. That is the only resolution or mandate that we have 
with respect to this specific bill that is under consideration. However, 
I feel our organization would not oppose this bill and I am going 
to turn the presentation over to Mr. Jones, who is more familiar 
with the working of the discharge review boards and the correction 
of military records. 

Mr. Jones 

Mr. Jones. Mr. Chairman and members of the committee, first I 
would like to say we are not presenting a written statement. I shall 
testify extemporaneously. We have no plans to submit a written 
statement. 

If, at our next encampment next August, there should be a definite 
stand taken on this matter we will then let you know, if the bill has 
not been passed by that time. 

We have known, of course, for a long time a good many cases in- 
volving discharges of less than honorable, sometimes considerably 
less than honorable, where the offenses were of a petty nature— 
sometimes repetitious but still of a petty nature. We can cite cases. 
However, I think it is enough to say we join with the sponsors of the 
bill in recognizing need for action. 

One of the primary purposes is to provide for a procedure to give 
discharges under other than honorable conditions, where the offenses 
have been perhaps minor, by considering a period of rehabilitation. 

As Mr. Stover pointed out we have no resolution specifically on 
this subject. He cited one I think on a related matter and also each 
year for many years we have had resolutions favoring more leniency 
on such things as forfeitures by the VA where there is a lifetime 
penalty. I think all of that adds up to a fair conclusion that the or- 
ganization would support the general purpose of this bill. 

We do have some objection to the mechanics by which the purpose 
is intended to be accomplished. We may be unduly concerned with 
these, but I would like to discuss them with you for whatever value 
my comments may have. 

We have had considerable comment made to us that general dis- 
charges as they are now issued, of course, many of which are under 
conditions other than dishonorable, we have had many comments that 
they are not well accepted for employment purposes over the coun- 
try. That problem may not be universally in existence over the coun- 
try, but we have noticed it. Therefore, we think any emphasis on 
the issue of further general discharges will just add to that problem. 

We think more particularly the inclusion of the word “limited” on 
the discharge will add to that problem. You know right or wrong 
a lot of the public and a lot of small employers, unless a discharge says 
“honorable” across the top in big black letters, they have some con- 
cern about it. They are not well educated on the shades of charac- 
ters of discharges. 

We believe the intent to accomplish the purpose of the bill by limit- 
ing the discharges to general, limited discharges, is not necessarily 
the best way in our opinion to accomplish it. 

Mr. BLanpForp. May I inquire what you would suggest ? 

Mr. Jones. I have a suggestion later if you will bear with me just 
a minute, 
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We are also concerned with this: Under the boards as they now 
operate, we have many cases of similar nature where the discharges 
are changed and in some cases the changed discharge results in bene- 
fits and sometimes not. It depends upon the merits of the changed 
type of discharge. 

We would wonder under this bill just how a dividing line would be 
made between those which would be handled under procedures by 
which they might be accorded benefits depending on the merits of the 
changed discharge and the procedures under which they would be 
issued a general, limited dise harge without benefits. 

Mr. Buanprorp. That is spelled out in the bill. 

Mr. Jones. We didn’t clearly understand how the dividing line 
would be made. We were a little concerned that a case might come 
under this limited procedure where if this bill were not passed it might 
be considered under present procedures and get a discharge granting 
benefits. 

Mr. Dorie. Mr. Blandford will explain that whenever you want it. 

Mr. Jones. Because of our objection to the term “limited discharge,’ 
or “general limited discharge,” we suggest consideration be given to 
merely authorizing the Boards as now constituted and as now operating 
to give official attention to rehabilitation, and let the changed type be 
based on the merits of that individual case. With or without benefits 
as the case might merit, under the same procedures we have now. We 
have always desired that the Boards operating under present law be 
permitted to consider in many cases a satisfactory period of rehabilita- 
tion. Officially, I think they are denied that privilege. Unofficially, 
we do submit affidavits and being humans on the Boards I imagine 
they are read and not forgotten, but officially they are not allow ed to 
consider that. 

Now, that concludes my remarks. I do want to express to you my 
thanks for the privilege of testifying this morning and if there are 
any questions we will be happy to answer them. 

Mr. Doyrte. I think we in Congress all know that this bill, 1108, was 
filed by me and the many that were filed later—following that bill 
were filed primarily as a basis of study. In other words, the fact that 
we have been in executive session often and have submitted a commit- 
tee print, too, we all feel that shows an improvement and we are still 
ready and anxious to find a better plan if there is one. 

We have no pride in trying to put over any particular bill. 

We appreciate your being here, and I will ask your distinguished 
military counsel to answer and explain your two questions and then 
members of the committee will ask you questions. 

Mr. BuanpFrorp. Mr. Chairman, the first point Mr. Jones made with 
regard to “general discharge (limited)” probably gave us as much 
concern as it apparently has given him. 

As you know 1108 provided for a discharge under honorable con- 
ditions without any benefits. That seemed to be an unfair discharge 
to give to an individual when you compare it with the millions of 
honorable discharges that people earn through honorable service. We 
were trying to come up with something that would be better than an 
undesirable or bad conduct discharge, but not equivalent to an “under 
honorable conditions” discharge. 

Either board, when it makes a decision that the change of the dis- 
charge has been based upon postservice conduct as a contributing 
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factor, must make a specific finding under the provisions of this bill 
that such a discharge is issued pursuant to the provisions of that par- 
ticular subsection. ‘The inference being that if the individual would 
have been entitled otherwise to a discharge under honorable condi- 
tions which would have carried with it benefits, they will give him that 
discharge. ‘This is to cover the gray area cases, and I am sure if you 
have appeared before these boards you have seen many of them, liter- 
ally hundreds of them, where the board could not decide to give a man 
a discharge under honorable conditions because the record did not 
warrant it. Yet, they felt that to go through life with an undesirable 
discharge, and the connotation “undesirable” was a lifetime sentence 
no man should have to bear for the minor offenses that he had com- 


mitted. ‘This bill gives both boards authority to issue a general dis- 


charge (limited). 

We realize there is a general discharge which carries with it benefits, 
as far as veterans’ benefits are concerned. The words “general dis- 
charge (limited)” were incorporated in the committee print after con- 
siderable discussion as a means to alleviate the onerous effect of an 
undesirable discharge or a bad conduct discharge or in some cases a 
dishonorable discharge. 

The word “limited” of course will have a derogatory connotation. 
It can’t help but have a derogatory connotation. But certainly it will 
he less derogatory than to carry around an undesirable discharge for 
the rest of your life, and it will be ample proof in time, particularly to 
the employers, that an individual has been able to convince a board 
that the person’s postservice conduct has been exemplary and that that 
factor has been taken into consideration in connection with the of- 
fense, or incidence or incidences or statement or statements which led 
ip to the original discharge. 

Now. when you start granting “under honorable conditions” dis- 
charge then you are taking away from the Board what this committee 
wants to give that Board, the author ity to issue something less onerous 
than an undesirable discharge but not equivalent toa disch: arge under 
honorable conditions. As has been said before in Mr. Doyle’s opening 
statement, this is to bridge the gap. There is a very obvious gap, 
today, in this whole discharge system because even though the board 
has testified here that they do take into consideration postservice con- 
duct and that they may give weight to it in a close case, it is obvious 
at least to me that the boards of review of disch: arges and dismissals 
do no to any extent. I think the boards for the correction of military 
and Air Force and Naval records do to a greater extent but there will 
be a mandate from the Congress that these boards—and we must as- 
sume these boards will act properly as they have in the past—that 
these boards will now consider postservice conduct as a factor and in 
those cases where previously they would not have been authorized to 
have issued a change in their own independent judgment. Because of 
the facts that led to the discharge they may now counterbalance them 
with postservice conduct and come up with the conclusion that while 
this individual did not perform honorably as such in the armed serv- 
ices, at least what he did plus what he has done since gives the board 
the authority, or allows them to issue something that will indicate to 
the general public that this individual is not as bad as his original dis- 
charge painted him. 
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Mr. Jones. I can understand that, but I still can’t personally see any 
objection to having the boards consider rehabilitation in all cases. 

Mr. Bianprorp. They have that authority now. 

Mr. Jones. But I think we would both agree it is not considered 
officially to any great extent. 

Mr. Bianprorp. They testified that they don’t want the bill because 
they already have the authority, 

Mr. Jones. Be that as it may, we have seen no indication that they 
consider it or give it any great official weight. 

Mr. Buanprorp. We agree with you completely. 

Mr. Jones. As to a general limited discharge, if your desire is to 
place those boys at a level above undesirable you should keep in mind 
that as far as benefits go, some undesirable discharges merit benefits. 

Mr. BLAanprorp. They will not give them any benefits unless their 
original discharge entitled them to benefits. 

Mr. Jones. Let’s go back to a real bad case and say he applies to the 
regular boards today and gets some change. The regular boards today 
have great freedom as to the type of discharge they issue. They can 
make it any shade better than the original discharge they care to. I 
have seen bad conduct discharges changed to undesirable and the un- 
desirable gave benefits but the original did not. So you can still have 
some changes made under present proposals for the man to get bene- 
fits. But to switch him over to the other, he would not. 

Mr. Bianprorp. You are saying that you recommend, then, that the 
Board in its opinion should be able to differentiate and should upon 
occasion be authorized as a specific finding to grant benefits when in 
their opinion the discharge might warrant benefits even though it 
might be a less than honorable discharge because the Federal agencies 
concerned make the decision on whether to grant benefits based on 
that. 

Mr. Jones. I would say this, I do not agree completely with the 
idea of limiting changes made in those cases where rehabilitation is 
considered to general limited discharges. I think there are other cases 
where rehabilitation should be considered officially and the decision 
should be some other type of discharge. 

I would like to see freedom given to the boards to officially consider 
rehabilitation under present procedures and the type of discharge is- 
sued be based on the merits of the case with or without benefits as 
the changed discharge merits. 

Mr. Bray. Mr. Counsel, they have that right now, don’t they ? 

Mr. Buianprorp. Well, I can see Mr. Jones’ point. What he, in 
effect is saying is this: If they change a man’s discharge today from 
a BCD to an undesirable discharge it might well be considered by the 
Veterans’ Administration to come within the classification in which 
they will authorize benefits where they would not have authorized them 
for a bad conduct discharge, but under the bill we have, the committee 
print, the-board will not have that leeway because what ‘they will want 
to do, they will want to change an individual’s discharge from a bad 
conduct discharge to a ge1 neral discharge, limited. When they do that 
they take away from the agency the authority to consider that dis- 
charge as qualifying for benefits whereas had the board granted an 
undesirable discharge, which obviously is more onerous than a gen- 
eral discharge (limited), they will be prevented from granting any 
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Mr. Bray. Wouldn't they have that same right—let’s say a person 
came up under a bad conduct discharge, they would have a right to give 
this but they also would have the right to give an undesirable dis- 
charge. 

Mr. Buanprorp. They definitely would. Then they would have to 
weigh—and I think Mr. Jones has a point—they would have to weigh 
this factor, they would have to say, “If we give this boy an undesirable 
discharge he may or may not get ‘benefits. That will be up to the VA. 
If we give him a general disc harge (limited) it is better than the un- 
desirable dise harge but then he definitely cannot get benefits. Now, 
which do we do, do we give him an opportunity to get a better dis- 
charge without benefits or an ondenirebie discharge which may carry 
with it benefits ? 

Mr. Bray. Do you think it would be better to make an addition to 
this bill to that effect? To give them some leeway—lI realize the dis- 
charge itself states that but ‘the Veterans’ Administr ation has a right 
to go back of an undesirable discharge and determine whether he has 
that. 

If the Board made such a statement, couldn’t that then authorize the 
VA to go back of this general discharge (limited) and adhere to a find- 
ing by the board in that regard ? 

Mr. Krreurn. Not according to present standards. 

Mr. Bray. Could it be changed to do that ? 

Mr. BLanprorp. I am just looking it over now, 

Mr. Gunser. I would like to address myself to that point and I 
would like Mr. Jones’ comments on it: It seems to me what we are 
getting down to here is a debate on philosophy, the philosophy that is 
behind veterans benefits. 

Now, I would like you, if you have a different impression from mine, 
Mr. Jones, to state it, please, but my feeling of the philosophy of the 
veterans benefit is that that is the thing which is determined at the 
time of his discharge. His benefits are given to him not because of 
any postservice achievement or conduct, his benefits are given to him 
solely and only because of his service while in the service. 

Now, that has been determined at the time of his discharge. That 
to me is a decision which should only be overthrown in the case of 
error, or some other procedure where we can prove that something 
wrong was done with respect to his discharge. But certainly, post- 
service conduct, in accordance with my philosophy of veterans bene- 
fits. should have absolutely no effect upon the type of benefit that he 
would receive. 

If you think I am wrong I would like to hear your point. 

Mr. Jones. First you may have noticed in my testimony I did not 
speak in a general sense for or against benefits as a bread rule in these 
cases. I simply said if you add rehabilitation to the present con 
siderations as the Board now operates you might get benefits in some 
cases where the merits of a case deserve it. 

rsahy as to benefits- 

Mr. Gupser. W ill you answer this question: Do you believe IT am 
correct when I say that veterans benefits are for a man’s service, which 
are included in the date of his discharge and the facts are complete as 
cf that time ? 

Mr. Jones. In general, I might agree with you, but T would have 
to state this, that benefits are in many cases based on changed dis- 
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charges and that change may occur by a board many years after release 
from service. 

Mr. Gusser. But, sir, when those changes are made, isn’t that in the 
form of a review and admission of error about the man’s service up to 
the time of his discharge ¢ 

Mr. Jonxs. I have assumed that that is generally true, that rehabil- 
itation has not been much considered heretofore, but I understand 
officials of the Department of Defense have considered rehabilitation 
and if they do then you have a case where benefits may be based in part 
on consideration of his postservice life. 

Mr. Gusser. We would be embracing a brand new philosophy into 
the principles of veterans benefits, it seems to me if we did that and it 
seems to me we would be getting into a pretty big field. 

Mr. Huppesron. Only in case of doubt, the borderline cases where 
it could go either way as far as discharges are concerned, would justify 
consideration of postservice conduct. 

Mr. Jones. Because of their unacceptance in employment—my main 
objection was not because of benefits. I think there are others in 
veterans work who would agree with me that general discharges are 
not too well accepted by employers throughout the country and never 
have been since they started out. Also there are some undesirable 
discharges entitled to benefits. Here you would be issued a general 
discharge. 

Mr. Bianprorp. You cannot issue a man a discharge under honor- 
able conditions that would reflect a fact that did not in fact exist. In 
other words, you cannot say “You have not robbed banks lately and 
therefore the banks you did rob, we will forget about.” 

You will notice this bill, the committee print in particular, and the 
original bill stated that the discharge would be dated as of the date 
it is issued by the board. Now, that was done very deliberately. That 
wasn't just an afterthought. It wasn’t done just to find words. You 
cannot say that the man did not go over the hill six times, or the man 
did not hit his lieutenant over the head with a bottle. You can’t say 
that because he did do it. But we can try to soften the impact of an 
undesirable discharge by letting them take into consideration post- 
service conduct in order to get a new piece of paper and that is all it 
boils down to. 

Won’t vou admit that a man who goes to get a job is going to have a 
better opportunity of getting a job when he can show a general dis- 
charge limited than if he goes in and hands him an undesirable 
discharge ? 

Mr. Jonvs. Our experience with general discharges is so adverse 
that I wouldn’t say there is as much margin as their should be. 

Mr. Buanprorp. You mean a man with a general discharge has the 
equivalent of a dishonorable discharge ? ann 

Mr. Jonrs. No, as far as employment circles are concerned it is 
not as well accepted as it should be. 

Mr. Buanprorp. An honorable battleship discharge is better than 
a discharge under honorable conditions. A batter who hats 350) Is 
better than a batter who bats 250. You could come up with this kind 
of a discharge system. You could say a man was discharged and you 
could put right on the discharge certificate “performance outstand- 
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ing,’ “performance excellent,” “performance fair,” “performance 
poor,” “performance horrible.” It is the same idea. 

Mr. Krrcnin. Following up what the witness said, I would be 
absolutely opposed to any legislation or any change in the administra- 
tive procedure that the board is now operating under if any of such 
legislation or change in the decision would grant a veteran benefits 
purely and simply because of his postservice conduct. 

If you can sell me on the idea that this particular bill or the related 
bill would grant the authority of the board to give him a position 
whereby he would gain veterans benefits simply and solely on the 
basis of his postservice conduct, then I would actively oppose any 
such legislation. 

Mr. Dox. gE. I think Mr. Kitchin that we would all agree. 

Mr. Huppteston. As I interpret Mr. Jones’ remarks I don’t think 
he endorses the proposition of giving honorable discharges solely on 
the basis of postservice conduct. 

Mr. Jones. In any part of the law where that phrase is mentioned, 
it is solely one factor to be considered. Other factors are specified in 
the bill. However, the boards can issue discharges that might merit 
benefits where the previous discharge didn’t and the changed dis- 
charge will still not be an honorable discharge but it will be one 
granting benefits. 

Mr. Gunser. Mr. Chairman, I think it should be pointed out, too, 
that in the case Mr. Jones brings out, that the serviceman or the ex- 
serviceman has the option of requesting a general discharge (limited) 

r keeping his undesirable discharge, with the possibility of at some 
Seteear ate getting veterans benefits. He is making a choice be- 
tween a piece of paper which says to the world “I was a bad 
boy, but I have rehabilitated myself and proven myself,” or maintain- 
ing his first piece of paper that he has, and taking his chances on 
getting veterans benefits at a later date. 

Mr. Buanprorp. You would still get that from the committee print 
version. 

Mr. Gusser. He still has the option. We are not forcing him to 
give up anything. 

Mr. Buanprorp. An undesirable discharge by reason of, say, unclean 
habits, but with a good combat record, might well qualify for veter- 
ans’ benefits. Just because he has an undesirable discharge, it might 
not preclude him from Veterans hospitalization or something of that 
nature. 

Now, this bill is well patterned for a case of that nature because that 
individual has nothing to lose. He goes in and if he can convince the 
board that on the basis of his postservice conduct, taken in considera- 
tion with the factors that led up to his discharge, he is not as bad as 
the discharge paints him to be, that they can change that discharge 
to a general discharge (limited), and he till retains ‘all the benefits he 
had under the or iginal discharge because we do not destroy the original 
facts or the original discharge in this bill. 

Mr. Gusser. Furthermore, if he could possibly, with his undesirable 
discharge, get additional benefits, he could wait until he gets them and 
then apply for his general discharge (limited). 

Mr. Dorie. What would you suggest in our consideration of the bill. 
that we may report that we determine the sort of discharge that we 
are interested in? What would we name it ? 
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Mr. Jones. That is a difficult question, of course, Mr. Chairman. 
I know, as counsel said, that is a problem for you. I think the word 
“limited” would have far more significance out in the world than we 
would like for it to have. 

Mr. Dore. We want it limited. We certainly don’t want to have it 
presented as a discharge that he has earned during service. It is a 
special classification w hich only refers to conduct subsequent 

Mr. Jones. If the main purpose of the term “limited” is to indicate 
to the VA and other people that he is without rights to benefits based 
on that discharge, that could be measured by some other entry on the 
form. 

Mr. Buanprorp. It is not for the VA, at all. We don’t worry about 
them. They are all Government employees and know what those 
things stand for. We are interested in what the man’s friends, asso- 
ciations, and employer will think of him when he can show a general 
discharge (limited) instead of showing an undesirable discharge. 

Mr. Dorie. May I make this observation, and then I must say we 
appreciate your helpfulness, and I will have to call on the American 
Veterans and the Legion and 3 or 4 other fine groups. 

I am sorry I don’t have it here, but just this a I received an 
original report of a Review Board sent to a man in California, whom 
I have known for many years. He accumulated the foolhardy habit of 
excessive use of liquor when he was in the service. He made a fool of 
himself on it. He was given an undesirable discharge for the use of his 
liquor during the service. He got out of the service. 

As I say, I have known him for 15 years. He is married. He has a 
fair position ; he has two children. He wanted to get a veteran’s loan 
to acquire a home for his children, his wife, and himself. Finally 
the Review Board wrote him a letter within the last 2 weeks—I read 
it this morning—in which they said there is no new evidence presented 
of his conduct during the service that would justify a change of dis- 
charge, or a review. 

Now, I take this position, sir—and he hasn’t touched a drop of 
liquor for 6 years—that man is certainly a rehabilitated man for the 
on ror he committed during his military service. It certainly wouldn’t 
be putting him up on a par with an honorable discharge, or any digni- 
fied discharge to have the Board review his conduct duri ing the 6 years 
and find that he had been a sober man, because the only foolhardy 
thing he did during the military service was to drink booze, because 
he couldn’t handle it. 

Now, what would you do in a case of that kind ¢ 

Mr. Jones. Of course it is hard to comment too much on an individ- 
nal case. However, I would certainly agree that his discharge should 
be reviewed and, depending on the circumstances and service which 
might have motivated his excessive drinking, it might have some ex- 
tenuating circumstances as far as his services were concerned, which 
might get him a changed discharge under the present rules, with 
benefits. 

Mr. Doyuz. The Board is unwilling to consider a review because 
he had no new evidence of mistake or error during the service on their 
point. 

Mr. Jones. That has been a problem, of course. The Boards some- 
times have not held hearings on cases we felt they should have. Some- 
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times they have been able to gain those hearings by presenting further 
evidence, but that has been a definite problem. 

Mr. Dorie. We certainly recognize the great service of the VFW, 
the Legion, the American Videroun the Disabled American Veterans 
and all the fine patriotic organizations working on applications before 
the board. We want to compliment you, not only on that, but for 
the many other fine services the groups continue to render. 

Mr. Krreut. I gather from your testimony, Mr. Jones, that you 
feel that a general discharge (limited) would not have sufficient effect 
in matters of employment and so forth. 

Suppose we put under that an explanation in substance “granted in 
lieu of”—blank—whatever his origina] discharge was “by reason of 
civilian rehabilitation” ? 

Do you think that would have the desired effect in civilian employ- 
ment ? 

Mr. Jones. Unfortunately, I haven’t thought enough about any 
substitute name for the discharge to be helpful to you, at all. I just 
did want to point out that our experience with the general discharges 
has not been good with regard to employment. 

Mr. Guprser. I have a suggestion similar to Mr. Kitchin’s: “General 
discharge in view of exemplary postservice conduct.” 

Mr. Doyir. May I suggest this, Mr. Jones, and this applies to any 
other witnesses before us, if you are interested in the same problem in 
the bill: We will go into executive session and be studying this total 
problem in the next few days. Will you feel free to call Mr. Bland- 
ford, here, if you have any definite suggestions, on that point in 
particular ¢ 

Thank you very much. 

Mr. Jones. Thank you very much. 

Mr. Srover. Thank you very much for the privilege of hearing. 

Mr. Dorie. Is Mr. Clark in the room, of the Disabled American 
Veterans? 

I received a statement, Mr. Blandford, from him a couple hours 
ago, and I presume he sent that statement in lieu of his personal 
appearance, 

Mr. Buianprorp, I don’t have it here. 

Mr. Doyte. I have it, and I will hand it to you. 

Mr. Stevens of the National Rehabilitation Commission, American 
Legion, and Judge Finn, statements of Mr. Kennedy, Charles W. 
Stevens, and Judge Finn. 

Mr. Kennepy. I am Miles Kennedy, national legislative director 
of the American Legion. 

We thank you gentlemen of the subcommittee for inviting us to 
appear before you in connection with your deliberations on the bill, 
H. R. 1108, and I have, to give testimony on the rehabilitation division, 
Mr. Charles W. Stevens, assistant director of the national rehabilita- 
tion commission. Mr. Stevens, as part of his duties, has jurisdiction 
over some of our representatives who appear before these different 
boards from time to time, faced with these problems with which you 
gentlemen are now struggling. 

Of course you have invited direct Mr. John J. Finn, a prominent 
legionnaire and who has been, for the last 2 years, a member of a special 
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committee appointed by our last 2 national commanders, studying 
the problems attendant to revision of the Code of Military Justice. 

If I may do so with your permission, Mr. Chairman, might I ask 
that, so we will have the sequence here, that Mr. Stevens proceed with 
his and then take up Mr. Finn’s? I think that would handle the order 
a little more directly. 

Mr. Doyte. Mr. Stevens, will you take up your statement, please ? 

Mr. Stevens. Mr. Chairman and members of the committee, the 
opportunity to appear before you is very much appreciated. 

This is a very vital matter which we hope will be studied most ex- 
haustively by this committee before any bill is reported out. We are 
very much appreciative, Mr. Chairman, of the long efforts that you 
have made to ascertain just what could best be done for these unfor- 
tunates in the minority who are separated from service under other 
than honorable conditions. 

We have an understanding that more than 96 percent of those who 
served in the Armed Forces have served honestly and faithfully and 
have earned honorable discharges. 

Our organization, the American Legion as you all know, is com- 
— of members who served honorably in World Wars I, II, and the 

<orean conflict. We value honorable discharges most highly. We 
do not want anything done which would in any way lessen the honor 
in the honorable discharge. We do not want them cheapened. We 
do not want a discharge certificate issued to people whose service was 
really not honorable, one which might in any way be confused with 
those discharges which are honorable, based upon the service rendered. 
We want every opportunity afforded those veterans who earn good 
discharges to get good discharges. We believe in the operations of 
the discharge review boards and the boards for correction of military 
or naval records. 

We were instrumental, through asking Congress 13 years ago in 
the Servicemen’s Readjustment Act for this, in the creation of the 
discharge review boards. 

Two years later the Reorganization Act of 1946 created the boards 
for correction of military or naval records. 

We are hopeful that the operations of these boards will continue 
and that these boards will be given the authority they need to act with 
independent judgment in doing the kind of a job that we think Con- 
gress wants and that we know we want done. That is to give every 
man who earned a good discharge through his service the opportunity 
to get that discharge. 

I prepared a statement, Mr. Chairman, of 11 pages. The first eight 
pages were prepared before Mr. Kennedy and I had the privilege 
yesterday afternoon of talking with you and getting your views 
and giving you our views on this very important matter. 

Mr. Doze. I would like to say to the committee that I was favored 

esterday afternoon late by a call from Mr. Kennedy and Mr. Stevens. 
I thought it was very courteous of them to come and submit their 
statement that they were going to submit today, but we did then get 
into a discussion of the committee print, too. 

Now proceed. 

Mr. Stevens. I was going to ask, Mr. Chairman, that I proceed with 
my statement. 

Mr. Doytz. You may proceed. 
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Mr. Stevens. Mr. Chairman and members of the subcommittee, this 
opportunity to express the views of the American Legion on the gen- 
eral subject of military discharges, and on proposed legislation con- 
tained in H. R. 1108 and other bills concerning the review of dis- 
charges, is appreciated. 

Early in World War II, we began to accumulate examples of cases 
coming to our attention in which it was apparent that members of the 
Armed Forces were being separated under other than honorable con- 
ditions without just cause. As our experience increased, we found 
it necessary to ask the Congress to provide a means for a review 
of these discharges. Discharge review boards were created in the 
services in 1944 through the Servicemen’s Readjustment Act of 1944— 
legislation sponsored and supported by the American Legion. In 
the Reorganization Act of 1946, Congress provided a further vehicle 
for review of discharges, requiring establishment of boards for cor- 
rection of military or naval records. 

Accredited representatives of the American Legion and of other 
veterans’ organizations have been authorized to serve as counsel for 
veterans before these boards. In the past 13 years, we have gained a 
first-hand knowledge of the subject of military discharges and of their 
review, as four members of the staff of our national rehabilitation 
commission, thoroughly qualified accredited representatives, appear 
day by day before these different boards in the Army, Navy, Air Force, 
and Coast Guard. 

The results obtained, in the thousands of cases our men have pre- 
sented as counsel for veterans, have been such as to support our firm 
belief in the worth of these boards. They need, however, to be given 
a greater latitude and greater authority than they now have. We 
want them continued. We want their effectiveness enhanced. Both 
types of boards should operate, we think, without too tight a rein 
held by higher authority. Some do. Some don’t. The various services 
lack uniformity. Good men are needed on the boards. Most are. 
They should be placed in position to exercise the mature judgment they 
possess. We have the tools for the reviews. We want them sharpened. 

Discharges are changed only because a wrong was done initially 
which it was possible to remedy by thorough review and analysis of 
the facts. We think Congress wants what we want—the Armed 
Forces to have full opportunity to correct every mistake they make. 
We think it highly important that every veteran be given a chance to 
have his discharge reviewed, if not honorably discharged. 

There is a different between the military discharge review boards 
and the civilian boards for correction of military or naval records. 

The discharge review boards do not select the cases they will con- 
sider. They hear, review, and decide each case—good, bad, or indif- 
ferent. This isn’t a waste of the Board’s time either, because many 
times the facts presented by counsel and the testimony of the veteran 
or witnesses enable the members to look at the supposedly bad or in- 
different case in a new light so that the board finds as a result that it 
can grant the applicant the type of discharge for which appeal was 
made. 

On the other hand, the Boards for Correction of Military or Naval 

Records assume jurisdiction and permit a hearing only when they 
consider a prima facie case made. Appeals are screened out in hun- 
dreds of cases, so that neither the veteran nor his counsel have an 
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opportunity to be heard. We feel definitely that there is a need for 
a statutory requirement that one hearing be granted, on the American 
principle that every man is entitled to his day in court. 

We are mindful that mistakes made by the military in ong im- 
proper discharges can blight men’s lives. We are deeply grateful to 
this subcommittee for its undertaking. We are glad that the chair- 
man has delved into the matter so thoroughly and has initiated legis- 
jation which should, through these hearings, bring to light the fact 
that a crying need exists for (1) a sweeping overhaul of disc harge 
procedures in the Armed Forces and (2) an understanding review 
of every discharge other than honorable. 

This subcommittee can render a public service of incalculable value. 
The very weight of the problem before it demands intensive study. 
It is evident that the chairman and subcommittee members are deeply 
concerned, as are we, that too many thousands of veterans, through 
the ill-advised issuance of bad dise harges, are prevented from assum- 
ing places in our society which they would otherwise achieve and have 
their chances to earn their livelihood seriously impaired. This hurts 
the country. The impact upon our society and economy, by the sepa- 

‘ation every year of thousands of veterans under other than honorable 
conditions, makes it imperative that constructive steps be taken im- 
mediately to remedy the deplorable situation. 

For the most part those involved are youngsters, in their teens and 
early twenties, who have been drawn into military life involuntarily 
or voluntarily for a relatively brief period. They are civilians in 
uniform, removed from their normal environment for this service to 
their country. They are expected to have a maturity which they too 
often lack. "Too much may be expected of them. All cannot be regi- 
mented. There is a need for tolerance toward them. Our country” S 
youth is its greatest asset. The vast majority are separated with 
honorable discharges. We are concerned here with those who are not. 

We see two broad avenues which must be approached. The first is 
the core. There must be methods employed by the military which 
will stem the avalanche of unwarranted bad discharges. Then there 
must be the review which will cure those issued in error. There first 
needs to be a more thorough screening of personnel for induction into 
the Armed Forces. Those persons whose character and conduct in 
civil life do not augur well for a good military career should be re- 
jected for induction. This is a selective service job, as well as one 
for the military. A lot of bad risks have been taken into service. 
Once taken, ev ery possible means should be used to effect rehabilita- 
tion during service. 

This is essentially a military, not a civilian problem. The Chiefs 
of Staff of the services must make it a matter of their individual con- 
cern. No Chief of Staff should tolerate the issuance of a discharge 
other than honorable which he would not approve if given his own son 
or daughter. If there is any possibility of rehabilitation in service, 
every means to this end should be exhausted before a discharge is 
even considered. This military problem can be solved by the military, 
if there is the will to do it. 

Large numbers of the bad discharges stem from administrative ac- 
tions of members of the Military Establishment who do not have the 
necessary qualities to make the decisions which they make, members 
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lacking command and leadership abilities. The assumption of their 
proper responsibilities by noncommissioned officers and commissioned 
officers of junior rank will salvage for military service thousands an- 
nually who would otherwise be separated other than honorably, pro- 
viding the NCO and junior officer is enabled to function as he should. 
When an individual upon induction understands that he must look 
to these superiors for counsel and guidance and is taught to respect 
them, he will better understand the disciplinary measures which are 
so necessary in the maintenance of a Military Establishment. ‘Too 
many youngsters find themselves at loose ends in the military and get 
into trouble, because no real attempt is made to create in them an 
esprit de corps which was present at one time when men felt them- 
selves to be very much a part of the organization to which they were 
assigned. ‘The present specialization in the military and the assign- 
ment and reassignment of an individual, his shift from unit to unit— 
from pillar to post—when the purpose is not reasonably explained, 
sometimes create a distaste for the service and lead to breaches of 
discipline. 

Because of the steady flow of personnel into the services through en- 
listment or the draft, unless the individual is ideally suitable for serv- 
ice in the assignment i in which placed, it seems to us that there is no 
real attempt made to retain him. Discharges under other than honor- 
able conditions are given men who could adapt, given a chance. We 
have heard it said that the military doesn’t think that a discharge other 
than honorable means a thing to an employer. We know better. We 
know from experience that employers are well aware of the several 
types of discharges that are issued and the reasons for their issue. 

As concerns the proposals in H. R. 1108, we are in full accord with 
the amendments of section 1552 , Title 10, United States Code, and 
section 301 of the Servicemen’s Re: idjustment Act of 1944, to require 
consideration of the specified items in determining w hether a change 
should be made in the type of discharge given. We would hope that 
another item for consideration would be specified : the persons’ charac- 
ter and conduct before and after military service. We will offer this 
in lieu of a further proposal contained in the bill to which I will now 
speak. 

Membership in the American Legion is confined to those veterans 
who served honorably through their active military, naval, or air 
service in World Wars I or II or the Korean conflict. We value 
honorable discharges most highly. We do not want to see the honor- 
able discharge cheapened. It is hoped that the committee will there- 
fore understand the position which we take regarding the further 
amendments which H. R. 1108 would make to the sections above men- 
tioned, namely, those which would provide for a review of evidence 
of a veteran’s postservice record and the substitution of a general dis- 
charge (limited) for one issued under other than honorable conditions 
because of the character of military service. We are opposed to these 
amendments. 

We want every veteran who earned an honorable discharge to have 
one and full opportunity through review procedures to secure one, 
if he got another type which he did not deserve through a mistake made 
by the military. We want this discharge to carry with it the entitle- 
ment to the rights, privileges, and benefits accorded by law. 








2482 


In considering the necessity and propriety of providing for relief 
in any particular case or class of cases, insuring justice to the indi- 
vidual and providing effective disciplinary measures in the services 
must be taken into account. Members of the legislative, rehabilitation, 
and security commissions and of a special committee on the uniform 
code of our national organization and staff members have held several 
meetings to discuss H. R. 1108 since its sponsor explained its provisions 
to our national legislative commission last February. I can assure this 
subcommittee that our position was fixed only after due deliberation. 
Frankly, it was the unanimous opinion that this bill in this regard 
would not do what its sponsor hoped it would. His remarks in the 
Congressional Record showed the clear purpose is— 


to give the thousands of lads who receive any type of discharge from the mili- 
tary, less than honorable, a reasonable opportunity to—(a) Erase the stigma 
which automatically attaches to him for a lifetime as a result of receiving such 
less than honorable discharge, and (b) In applying for work and employment to 
present a type of discharge which will not cause the employer to immediately say 
“No” because of the type of discharge presented. 





The practical efficacy or usefulness of a “general discharge 
(limited)” must be considered. We think that people generally and 
employers certainly would soon become aware of the implication of 
such a discharge. The stigma would probably not be removed and 
gaining employ) ment would not result. 

Employers are looking down their noses today at general discharges, 
although these are issued under honorable conditions and qualify the 
veteran for all benefits to which a fully honorable discharge would 
entitle him. Apparently employers look askance at these disc harges 
because they recognize the outstanding character of the honorable 
discharge and feel that such a lesser discharge implies a failure of the 
bearer to fulfill his military duties satisfac torily. We would like to 
see the general discharge certificate abolished. I'll speak of this again 
later. 

The general discharge and the general discharge (limited) would 
soon be confused and the veteran with honorable service would be 
placed on a parity with the veteran whose service was less than 
honorable. We wish there was not such an indiscriminate use of the 
general discharges by the services presently. If it is to remain, we 
think this discharge should be reserved for those for whom it was 
intended, those whose conduct and performance of duty were satis- 
factory but not considered suffic iently deserving or meritorious to 
warrant an honorable discharge. If aman does his unsatisfactor y best, 
that’s all he could be expected to do. He should have an honorable, not 
a general, discharge. If inept for military service, it may be no fault 
of his own. He may not be able to adapt to militar y life but adapt 
perfectly in civilian life. 

I might remark here also that there is a generous administrative use 
of the undesirable discharge. The word “undesirable” has a serious 
connotation in the eyes of a prospective employer or the average man 
on the street. Yet the military issues these where only minor ‘infrac- 
tions of military regulations occur. Severe penalties do not attach to 
misdemeanors in civil life. We find also that men, who are perhaps 
unsuited or inadaptable to military life, are given these discharges, 
where a general discharge, so long as such type discharge is used, 
would be more appropriate. 
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We would like to see the use of the general discharge discontinued. 
Instead, we would prefer that the honorable discharge certificate be 
issued for all service performed under honorable conditions, as was 
the case before adoption of the general discharge certificate a few 
years ago. 

Pertinent to your studies is another matter which should be men- 
tioned. A solution is needed. When men are transferred to the re- 
serves after extended active duty, they do not know what type of 
discharge they will get. They are released following service performed 
under honorable conditions, without knowing whether they will re- 
ceive a general or honorable discharge certificate, or if they will get 
either, at the end of the reserve period. They might even get an un- 
desirable discharge. No matter how much good service was rendered 
on active duty, some circumstance occurring during the reserve period 
could cause issuance of other than an honorable discharge. 

The effect of all discharges, except honorable, is to contravene public 
policy, State and Federal, and the efforts of many of our major na- 
tional welfare and health institutions. 

Widespread effort—Government and private—is being made to re- 
habilitate persons ill-equipped by nature to compete on their own in 
civilian life. Federal agencies and committees and private associa- 
tions—such as the Department of Health, Education and Welfare, the 
Veterans’ Administration and the National Mental Health Associa- 
tion—are engaged in such efforts. 

One of their major problems, after successfully rehabilitating per- 
sons, is to educate the public and employers to accept the result. 

Discharges other than honorable act as a permanent bar to such 
acceptance. 

When any discharge is less than honorable simply because the dis- 
chargee was never equipped for the demands made upon him by the 
military, its effect is to contravene all public policies and private 
efforts toward the absorption of the ill-equipped into normal life. 
Such discharges should only be given for the most compelling reasons, 

The American Legion recommends: 

1. Methods be employed to select for service only those persons qual- 
ified by moral character and physical and mental] fitness ; 

2. Men and women entering the Armed Forces be indoctrinated with 
the understanding of the absolute need for military discipline and the 
positive need in their self-interest that they so conduct themselves that 
they will earn honorable discharges ; 

3. That the dignity of noncommissioned officers and junior commis- 
sioned officers be restored and that they be made responsible for the 
conduct of the rank and file, empowered to maintain firm discipline ; 

4. That there be a searching inquiry into administrative discharge 
procedures and an effective revision of such procedures ; 

5. That the military be required to exhaust efforts toward rehabili- 
tation, before issuing discharges under other than honorable condi- 
tions administratively ; 

6. That the Department of Defense take steps to develop uniform 
pronecnnes for operation of the discharge review boards and for the 

ards for correction of military or naval records in the various 
services ; 

7. That the character and conduct of the individual before and after 
his military service be taken into consideration, when a discharge re- 
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view board or a board for correction of military or naval records is 
considering an application for a change in the type of discharge, in 
addition to those items specified in new language added in H. R. 1108 
to laws governing the operations of those boards; 

8. Amendment to section 1552 of title 10 to provide that each board 
for correction of military or naval records authorize one hearing in 
each case, when requested by appellant or counsel ; 

9. There be no statutory provision made for issuance of a general 
discharge (limited). 

10. Elimination of the present general discharge. 

The statement I have made was prepared before a talk Mr. Kennedy 
and I were privileged to have with Mr. Doyle yesterday afternoon. 
Busy as he is, he graciously discussed his objectives in some detail and 
listened attentively to our own. We learned that we are actually 
thinking much alike and believe that he understands why the Ameri- 
can Legion position was adopted. 

Having a greater insight into his purposes and having now a know]l- 
edge of the considerable efforts he has made over a period of several 
years to learn how he could effect these purposes with a reasonable 
expectation of favorable results, I ask the subcommittee’s indulgence 
so that I may extend my remarks and explain in a bit more detail what 
we have in mind. 

I said earlier that the American Legion was opposed to certain 
amendments which H. R. 1108 would make to sections of present law 
so as to provide for a review of evidence of a veteran’s postservice 
record and the substitution of a general discharge (limited) for one 
issued under other than honorable conditions because of the character 
of military service. 

Specifically, I was speaking of the proposed addition to section 1552, 
title 10, United States Code, of subsection (g) contained in corrected 
committee print No. 2 of the bill appearing on page 7, line 24, to line 
6 on page 10; also of the pres addition of subsection (b) to sec- 
tion 301 of the Servicemen’s Readjustment Act of 1944 (38 U.S. C. 
693) which begins on page 12, line 16, and ends on line 2 of page 15. 

I have tried to make it clear that we want nothing done that will 
detract from the high regard in which an Honorable Discharge is held ; 
do not want a general discharge, issued also for honorable service, 
made less valuable because of possible confusion with the proposed 
general discharge (limited). ; 

We learned from Mr. Doyle that the record made in military service 
would stand and the undesirable discharge or bad conduct discharge 
would remain a blemish on the veteran’s military record, even though 
a general discharge (limited) was issued by a discharge review board 
under section 301 (b) or board for correction of military or naval 
records under section 1552 (g@), dated as of the date of issue. The 
one issued because of acceptance by such a board of proof of the vet- 
eran’s good reputation and exemplary conduct in civilian life over a 
minimum period of three years following separation under other than 
honorable conditions, the general discharge (limited), would not be a 
substitute for the undesirable or the bad conduct discharge. 

We want every erroneously issued discharge corrected, as I men- 
tioned earlier, and replaced by the type of discharge which should 
have been issued initially. We want every case reviewed with this 
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end result. We do not want a cursory but a thorough, understanding 
review. We want every veteran, who earned an honorable discharge, 
to have one and to be entitled to such Federal or other benefits as it 
would call for. As presently constituted, with limited personnel, we 
have some doubt of the ability of the boards to cope with the new 
business they could gain. We hope this would not be so but must 
consider that there could be an inclination in the boards to approve 
issuance of a general discharge (limited) which would not confer 
rights to Federal benefits rather than of an honorable discharge or a 
general discharge which would carry an entitlement. 

We certainly do not want to be arbitrary. Our testimony is offered 
to help this subcommittee decide what may best be done. Rehabilita- 
tion is one of our major jobs. We would be in poor position, if what 
we say might be construed as an attempt to balk any move which could 
result in the rehabilitation of a veteran. If rehabilitation of some 
unfortunate veterans, discharged other than honorably from military 
service, could be effected through the issuance of a certificate follow- 
ing a review by a discharge review board or board for correction of 
military or naval records, we must be for this. We want every man 
to have full opportunity to rehabilitate himself. 

Mr. Doyle told us he has found considerable acceptance for a certifi- 
cate from some big employers, although they know it would be issued 
under the conditions specified in H. R. 1108. Perhaps a different label 
for the certificate would make it as acceptable to employers as would 
one conveying the impression that it is a discharge. The general 
discharge (limited) would not be a discharge. 

Might it be termed an “Armed Force Review Certificate”? It could 
show on its face that a review was made either by a discharge review 
board or board for correction of records of the particular service 
concerned, It would be signed for The Adjutant General and would 
be dated as of the date of issue. It would contain the information that 
the military, naval, or air record was reviewed in conjunction with 
evidence accepted to demonstrate exemplary conduct and good reputa- 
tion over a stated period of years in civilian life following separation 
from active service. It could contain a remark that the service con- 
cerned was satisfied that the bearer had satisfactorily demonstrated 
his capacity for assumption of full obligation of citizenship, notwith- 
standing a separation under other than honorable conditions from 
service baw een such and such dates, and should be considered trust- 
worthy. It should show that it does not confer entitlement to Federal 
benefits. 

After preparing my statement, I had occasion to read the statement 
delivered Monday, the 24th, by Maj. Gen. Albert M. Kuhfeld, USAF, 
the Assistant Judge Advocate General of the Air Force. It truly 
merits consideration. It impressed me. I find myself in agreement 
with much he said, not with all. Some of the things he said were 
disturbing. 

Having heard the general’s testimony, perhaps the subcommittee 
would feel it might profit by endeavoring to get the enlisted man’s 
view on matters covered in the proposed legislation. We suggest this, 
thinking such witnesses could supply information regarding the train- 
ing given to prepare the short-term civilian soldier, sailor, or airman 
for the return to civilian status. They would know what effort is put 
forth to rehabilitate the small percentage of in-service personnel which 
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has run afoul of military laws and regulations. They would be in 
position to say what amount of training effort is expended to make 
sure that no military discharge will stigmatize the person upon his or 
her return to civilian life. This conpletes my prepared statement. 
I will now emphasize certain points. 

There is a vital need for conferring, under section 1552 of title 10 
of the United States Code, on the Board for Correction of Military 
or Naval Records, and on the discharge review boards, under section 
301 of the Servicemen’s Re: adjustment Act of 1944, full authority in 
determining issues on cases, so that a positive decision rendered, by 
them may not be reversed by higher authority. Their decision should 
be the decision of the Secretary concerned. There is a lack of uni- 
formity in the various services. Most of the men on these boards are 
well known to us. We have 4 men who day by day appear before all 
of those boards and have for the last 11 and 13 years and we have a 
first-hand knowledge of their operations, as I said before. We want 
to be sure that an effort is made to strengthen those boards to do better 
the job that needs doing. We do not want a favorable majority de- 
cision by the board reversed by some individual, acting for the Secre- 
tary, less intimately acquainted with the merits of the case and less 
competent to make it. 

In my statement I voiced some opposition to the proposal that there 
be a general discharge (limited) issued. 

We still do not believe that such a certificate should be issued. It 
would be confused, we fear, with the certificates now in use showing 
discharges under honorable conditions. 

As a matter of fact it is not intended that limited discharge pro- 
posed in committee print 2, be a discharge. It is intended to reflect a 
review and is to be dated as of the date of issue, following board action. 

We have this recommendation which will be found on pages 10 and 
11 of my statement, and I would like to emphasize this: 

Mr. Doyle has told us he has found considerable acceptance for a certificate 
from some big employers, although they know it would be issued under the con- 
ditions specified in H. R. 1108. 

Perhaps a different label for the certificate would make it as ecceptable to the 
employers as would one conveying the impression that it is a discharge. The 
general discharge (limited) would not be a discharge. Might it be termed an 
Armed Forces review certificate? It could show on its fact that a review was 
made either by a discharge review board or board for correction of records of 
the particular service concerned. It would be signed for The Adjutant General 
and would be dated as of the date of issue. It would contain the information 
that the miiltary, naval, or air record was reviewed in conjunction with evidence 
accepted to demonstrate exemplary conduct and good reputation over a stated 
period of years in civilian life following separation from active service. It could 
contain a remark that the service concerned was satisfied that the bearer had 
satisfactorily demonstrated his capacity for assumption of full obligations of 
citizenship notwithstanding a separation under other than honorable conditions 
for service between such and such dates and should be shown as trustworthy. 
It should show it does not confer entitlement to Federal benefits. 


We think, Mr. Chairman, there is today an indiscriminant use of 
undesirable discharges and many punative discharges are issued with- 
out due consideration. The discharge other than honorable should be 
issued for the most compelling reasons. Great care should be exercised 
and because of our own experience, we know today, and we have had 
that experience over the years, that there are such errors made by the 
military; we want those errors corrected, we want the military, if this 
proposal is accepted and the statute is amended, first to review the dis- 
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’ charge in the light of what the man did in service, and see if a mistake 


wasn’t made and if the discharge can be corrected so as to be given 
under honorable conditions so that there will be a benefit entitlement. 
If it cannot be determined that there is such an entitlement, then re- 
view it, in the light of doing what can be done at least to remove par- 
tially the stigma that the undesirable, bad conduct, or dishonorable 
discharge has and make his separation more palatable to a prospective 
—. 

sa matter of fact, Mr. Chairman, I just don’t know why you don’t, 
in H. R. 1108 here, provide that the dishonorable dischargee have an 
opportunity for rehabilitation. We don’t think the majority of these 
are incorrigible. I am alarmed at the failure to do a better job in 
determining whether or not these people should be dishonorably dis- 
charged, by a sentence of a general court-martial, a court-martial com- 
posed of men who are supposed to have good judgment and high 
degrees of intelligence. 

We have had a recent case in which a man was dishonorably dis- 
charged by conviction of a general court-martial who was proved to 
have the mental age of 5 years. We don’t expect 6- and 7-year-old 
kids to serve in the military forces. We got that discharge changed 
this year. 

Mr. Dorie. How recent, this year ? 

Mr. Stevens. We got it changed this year, yes, sir. 

Mr. Doyix. How long ago was the court-martial ? 

Mr. Srevens. A World War II discharge. 

Mr. Dorie. About how many years ago? 

Mr. Stevens. In 1946. It took eleven years to correct it. 

Mr. Buanprorp. When was the petition filed for review ? 

Mr. Srevens. Within recent months. The boards don’t take over 
3 or 4 months. The lad didn’t know about it. He is an innocent, 
immature character. 

Mr. Buianprorp. It is not the fault of the board or the fault of the 
system. 

Mr. Stevens. It is the fault of the service in letting him out. Those 
are the mistakes, Mr. Blandford, that we despise. 

Mr. Bianprorp. That board did take jurisdiction. 

Mr. Stevens. And, thank God, we have just such boards. 

Mr. Doyiz. A court made up of 3 or 4 men in the military, they 
should have discovered it if a man was an infant. 

Mr. Bray. Mr. Chairman, I agree with you, but the sad part of it 
is, so many of the courts have no interest in the individual at all. Iam 
glad you made those remarks, Mr. Stevens. 

Mr. Srevens. Thank you, Mr. Bray. May I say we have had a 
dishonorable discharge of a Spanish-American War veteran changed 
to an honorable discharge because it is determined by a correction board 
that back in 1898 the Army made a mistake. The poor devil didn’t 
know it. His widowdid. She learned. 

Mr. Dorie. You are making the recommendation the subcommittee 
consider the inclusion of dishonorable discharge ? 

Mr. Stevens. Anyone discharged under other than honorable condi- 
tions, yes, sir. 

That is not in my regular statement. 

Mr. Buanprorp. You can do that under this bill insofar as the boards 
for correction of military records are concerned. 
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Mr. Stevens. Not for the purpose that you have in mind here, in 
section (g) of section 1552 or (b) of 301, sir. 

Mr. Bianprorp. What you suggest basically is that the board of 
review, discharges and dismissals be given the authority to review 
general courts- martial. 

Mr. Stevens. Yes, sir. We would advocate that you amend 301, of 
the Servicemen’s Readjustment Act, and section 1552 of title 10, United 
States Code, yes, sir. You are right, Mr. Blandford. 

Mr. Buanprorp. The board for correction of military records al- 
ready has that authority. We did not give the board of review, dis- 
charges, and dismissals authority because the law specifically says 
they shall not review general courts. You are recommending the 
board of review, discharges and dismissals be able to review discharges 
resulting from general court-martial sentences as the boards on correc- 
tion of records do, today ? 

Mr. Stevens. Yes, sir. 

Mr. Buanprorp. The board testified the other day that they sit as 
an appeal board—that is the board for correction of military records 
said they, in effect, sit as an appeal board. When you go to the board 
of review, discharges, and dismissals, and that board refuses to change 
the dise harge you can always request a hearing before the board of 
correction. 

Then, why not let the dismissals board, which is purely a military 
board, take first crack at it, and then let them go before the board of 
corrections of military records as they do today? Then they have two 
reviews. 

Mr. Stevens. I will buy that. There is quite a difference between 
the sietian board for correction of military or naval records, and the 
commissioned officers composing the dise harge review board. 

The discharge review board reviews every case in which an applica- 
tion is filed, good, bad or indifferent. And then the counsel, the veter- 
an, the witnesses are able to change the thinking in that board and 
many times where the case doesn’t look good, what is introduced in 
testimony at a hearing enables the board to make a favorable decision. 

The boards for correction of military or naval records screen out 
hundreds of cases every year. They take jurisdiction only when they 
think a prima facie case is made. They don’t allow a hearing unless 
they consider such prima facie case made. 

We are asking, sir, modification of section 1552 through this bill 
of yours that would provide for at least one hearing at the request of 
counsel or representative in each case of an application before the board 
of correction of military and naval records. 

Mr. Bianprorp. Would you compromise on this position? Sup- 
pose reference to the general court martial insofar as the board of 
review was concerned was eliminated so the board of review, dis- 
charges, and dismissals would have authority to review general courts, 
which they do not have now, but we still left the assumption of juris- 
diction by the board for the correction of military records in the same 
manner they assume it, today, by first adding the additional factor of 
postservice conduct—now the reason I say ‘that is this: Today, the 
board for the correction of military records only takes a case if there is 
an error, or injustice alleged. 

Mr. Srevens. In their opinion, sir. 
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Mr. Buanprorp. It appears quite evident that the board for the cor- 
rection of military records approaches these cases from a little differ- 
ent aspect than the board of of discharges and dismissals. One is a 
military board and one is a civilian. Human beings being human be- 
ings you will get a different reaction in that kind of a situation. But 
wouldn’t there be adequate protection, more so than you have today, 
if the board of discharges and dismissals were required to take juris- 
diction over general court martial cases and then if the board turned 
that case down, then the person could apply to the board for the cor- 
rection of military records, on an allegation of injustice, or error in 
the original record, and then let that board, as they do today, accept 
or deny jurisdiction on the understanding that they now have an addi- 
tional factor to take into consideration, namely, postservice conduct / 

Mr. Stevens. Mr, Blandford, it seems to me this would be a step in 
the right direction, but we don’t want the board for correction of mili- 
tary and naval records circumscribed in any way. It was the Attorney 
General’s opinion of February 24, 1947, that said that these boards 
might review the dishonorable discharges. They didn’t before that. 
It wasn’t inthe law. After the Attorney General of the United States 
rendered his opinion they accepted jurisdiction. 

We would like to see—I think you are right, we would like to see the 
lower board have the opportunity to review these cases. If they are 
to be screened higher, maybe so, but we still would want to have a hear- 
ing before the board, one hearing, if requested by appellant or counsel. 

Mr. Bianprorp. The point I am making is this: If you go too far 
in a thing like this and you open this thing wide, you are going to be 
denying to the deserving cases the right to be heard before the board 
for the correction of military records. 

Mr. Stevens. We don’t want that. 

Mr. Bianprorp. Everyone and his brother who has had his case 
denied is going to go back and try to get it over again. Let the board 
of review, discharges, and dismissals take care of these cases and if 
they turn it down let the individual apply and let the board decide 
whether or not they will hear the case. 

They have been quite liberal in hearing those cases. 

Mr. Stevens. Notinthe Army board. The others, yes. 

Mr. Bianprorp. Well, you have put it on the record. 

Mr. Stevens. I am putting it on now, sir. 

Mr. Buanprorp. I have heard the same criticism. I was not going 
to say anything about it. I think maybe these hearings may develop 
some changed attitudes in that respect. I think you are right, the 
board of review of discharges and dismissals probably should have 
their jurisdiction enlarged to some extent so there can be the first re- 
view and then an appeal to that board—it is not an appeal process, 
but it works out in that manner—an appeal to the board for the correc- 
tion of military, naval and Air Force records and let them decide then 
whether there is an error or injustice which they will correct or assume 
jurisdiction over noting that they have to take into consideration 
now, postservice conduct as a factor. 

Mr. Stevens. We buy that. ; 

May I say this: Please look at page 8: We go for what is proposed in 
H. R. 1108 that would amend section 1552 and section 301, to take into 
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consideration four specified items. We would like to have that addi- 
tional item specified that I have here in our seventh recommendation : 
That the character and conduct of the individual before and after his military 
service be taken into consideration, when a discharge review board or a board 
for correction of military or naval records is considering an application for a 
change in the type of discharge— 

which would confer an entitlement in addition to the items specified. 

Mr. Bianprorp. That is in the committee print. 

Mr. Srevens. I don’t read it in the committee print. I read it in 
the committee print for the purpose of consideration of issuance of a 
general discharge (limited) so called. 

Mr. Bianprorp. That is the same thing that members of the com- 
mittee said they will not concede and that is they will not allow a man 
to come in and say, “I have been a good boy ever since I got out of the 
service and therefore I want veterans’ benefits.” 

Mr. Srevens. We don’t want that either, except that some of these 
boards now do take into consideration, if the chap, after his service, 
showed that his youth in service more than any other thing evidenced 
the behavior which earned him a bad discharge. 

Mr. Buanprorp. It says: 

Conditions that prevailed at the time of the instance, statement, attitude, or 
act which led to the original discharge or dismissal, the age of the individual, 
the normal punishment that might have been adjudged had the act been com- 
mitted in civillife. The moral turpitude involved.” 

It says preceding that, that the board shall take into consideration 
those factors including, but not limited to. 

Mr. Srevens. They still could continue them to take into consider- 
ation those factors they do now; they would not be limited. 

Mr. Buanprorp. I think any board in its right mind is going to 
consider the age of the individual at the time he committed the crime, 
or his character. But, as far as bringing in what his character was 
after he got out of the service in order to make him a bona fide re- 
cipient, if I understand the committee correctly, they say “no soap.” 

Mr. Stevens. Our own feeling is, if what the man earned is what he 
got, that is all right. We are sorry so many men are earning good 
discharges who aren’t getting them. We want nothing to interfere 
with their getting them. 

Incidentally, this is the last remark I will make, Mr. Chairman: 
The undesirable discharge situation has to be corrected. Let me say 
this—a very fine statement was made—and it merits consideration— 
I don’t agree with all of it, but I buy a lot of it—by the Assistant 
Judge Advocate General of the United States Air Force speaking for 
the Department of Defense. But his statement prepared for him to 
deliver gives the impression that there are, surrounding these unde- 
sirable discharges, a lot of protection before they are issued. It is 
just not so: 

Mr. Bianprorp. Mr. Stevens, when you boil that statement down, 
what it really amounts to is this: That statement says this: There 
are more protections today than ever before in the history of the United 
States with regard to punitive discharges. There is no question about 
that. But that cannot be said for administrative discharges. 

Mr. Doytx. Now may I make just a couple of observations ? 

Do you agree with the present thinking of the subcommittee that 
there must be some way promptly applied to the Military Establish- 
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ment to, as far as possible, increase the number of these minor-offense 
cases which are handled within the military and handled promptly as a 
matter of, shall I say, present discipline, or immediate discipline? 

Mr. Srevens. My answer is an emphatic yes. I served as a non- 
commissioned officer and commissioned officer in World War I and we 
took care of our troops. We kept them out of trouble. And when 
you restore the dignity of the NCO and the junior grade commissioned 
officer, you’ve got an answer to rehabilitation in service. 

Mr. Doyir. Then do you agree with this observation by me, that 
basically a great need existing in the Military Establishment today 
is that commissioned and noncommissioned officers in charge of these 
enlisted men should be more definitely trained and schooled and in- 
structed and expected to handle these minor offenses, other than by 
court-martial, or other than by administrative discharge where pos- 
sible? 

Mr. Srevens. Yes, sir, Mr. Chairman. They shouldn’t be denied 
the right to exercise such firm discipline as would enable them to as- 
sure to the individual under their charge that he conduct himself so 
that he earns an honorable discharge. 

Mr. Dori. That would, of course, reduce the number of less than 
honorable discharges, if there was discipline meted out tactfully and 
in a dignified way at the time. 

Mr. Stevens. Yes, sir. 

Mr. Dorie. Apropos of your valuable suggestion and recommenda- 
tion that this general discharge (limited) suggestion in the bill be 
reconsidered and some other designation arranged in any final bill 
that we might suggest to Congress, if that was done—say some such 
term as you have suggested, without binding us to accept your exact 
wording—you suggested “Armed Forces review certificate.” 

Mr. Stevens. It is not a discharge and we don’t want it to be called 
a discharge, Mr. Chairman. 

Mr. Doyte. If the committee felt it expedient to adopt some such 
rephrasing and elimination of the term “general discharge (limited) ,” 
would you feel then that we were on the right track, basically ? 

Mr. Srevens. I would need to, sir. I am Asssitant Director of our 
National Rehabilitation Commission. Our big job is rehabilitation 
and anything we would do to balk any sincere effort to effect rehabili- 
tation of these unfortunates would certainly not be what we are en- 
gaged to do and what we want to do. 

Mr. Dorie. Thank you very much, Mr. Kennedy and Mr. Stevens. 

Mr. Krrontn. May I ask him one question before he leaves? 

I gathered from a statement made just a few moments ago that the 
commanding officer could correct a lot of these things if he had the 
present authority to do it. 

Mr. Stevens. Yes, sir. 

Mr. Kircurin. As a matter of illustration, you believe that the com- 
manding officer should have the old bread and water concept of punish- 
ment # 

Mr. Srevens. The Navy has it for 3 days. Nobody else has. 

Mr. Bianprorp. Only aboard ship, though. 

Mr. Srevens. I think there is kitchen police, latrine orderly—there 
are a lot of extra jobs. 

Mr. BrianpFrorp. He can award extra police duties within his juris- 
diction now. 
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Mr. Kirenin. That wouldn’t take care of the man that is already 
out and has in his hand an undesirable discharge. In the future a 
change in the policy would keep this thing from hanging in the future 
but it wouldn’t help the boys who are in difficulty now. 

Mr. Stevens. That is right. 

Mr. Doytz. Mr. Kennedy, would you tell us very briefly about your 
distinguished associate, Judge Finn and then, Judge, I am going to 
limit you to 10 minutes. 

Mr. Kennepy. Mr. Chairman and gentlemen of the subcommittee, 
Mr. Finn is a distinguished member of the bar of the State of Massa- 
chusetts and also the United States Supreme Court and the local 
courts. He is a veteran of World War II. During that time he 
served with distinction in the Navy and, being an attorney, he was 
assigned considerable work and duties having to do with the Code of 
Military Justice, trials and one thing and another. 

Then back in 1948 and 4949, the American Legion started a study 
of the problems, attendant to the code and the then commander of the 
Legion saw fit to assign to Mr. Finn a considerable amount of work 
and detail and for many years he has made an intensified study. 

That, plus his personal experience in the military, and his continued 
interest in the intervening years, we fee] qualifies Mr. Finn very well 
for the task. And then at the 1955 national convention a resolution 
was passed authorizing the incoming national commander to appoint 
a 3-man committee to study this problem and Mr. Finn came up 
and appeared before Congressman Brooks’ subcommittee approxi- 
mately 11 or 12 months ago—a subcommittee of this distinguished 
committee. 

Then when Mr. Dan Daniel, our current national commander, 
was elected last September, he renewed this same committee. Mr. 
Franklin Riter of Colorado and Mr. Matheny of Detroit and Mr. Finn. 
I think Mr. Finn has quite a background. You know Mr. Finn per- 
sonally and you know of his work and I think he is very well qualified 
to appear and help you out. He is here in the spirit of cooperation 
at your invitation to help i In any way we can. 

In addition to what Mr. Stevens said, I want you to know that at 
any time our office at 1608 K Street can be of help to you, especially 
in connection with your rehabilitation claims—and I know you get 
many of them from your constituents—we are at your service. 

Mr. Doyie. Thank you very much. 

Judge Finn, we are pleased to have you here. 

Mr. Frxn. I would like, if I may, to supplement what Mr. Stevens 
has said. I am not going to touch, if I can help it, on the particular 
subjects upon which he commented, here, and which are included 
in his statement. 

I should like to have the opportunity to submit a written statement 
within the next day or two. 

Mr. Dorie. We will be glad to have it. 

Mr. Finn. I would like to make a few extemporaneous remarks. 

I was most interested to hear the comments just made about the 
guiding influence, let us say, of a commanding officer. Because, in 
this report which we filed for the American Legion at its convention 
last year at Los Angeles, we have commented at great length on that 
subject. We have pointed out that many of the difficulties which 
arise today with which we are concerned now are because of the 
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fact we have a new type of Army, Navy, Marine Corps, et cetera, in 
that we do not have the oldtime officer and we do not have the old 
bachelor who is serving in the service the way that we formerly did. 

Today we have family men. Their obligation and situation in life 
certainly affect the discipline of the service. 

I would like to incorporate in this report on the Uniform Code 
of Military Justice, because I don’t believe that anyone can really 
understand what their committee is driving at unless he has con- 
sidered many of the matters which are not strictly pertinent to the 
point but which, in the last analysis, are pertinent because you must 
know, I believe, the entire background in order to appreciate the 
difficulties with which you are confronted here, today. 

Incidentally, a copy of that report has been given to every Senator 
and Congressman. 

Mr. Bianprorp. Are there any graphs or pictures in that document ¢ 

Mr. Finn. None. Just blank prose and I hope understandable. 

(The document referred to is as follows:) 
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REPORT OF THE SPECIAL COMMITTEE 


on the 


UNIFORM CODE OF MILITARY JUSTICE AND THE UNITED 
STATES COURT OF MILITARY APPEALS 


To J. Addington Wagner, National Commander, The American Legion, and to 
the Delegates Assembled in the 38th Annual National Convention of The American 
Legion held at Los Angeles, California, September 3-6, 1956. 

The Special Committee created pursuant to Resolution No. 172 adopted at the 
37th Annual Convention of The American Legion, held at Miami, Florida, October 
10 through 13, 1955, submits herewith its report: 





CREATION OF THE COMMITTEE AND MEMBERSHIP 


Resolution No. 172 adopted at the 37th Annual Convention of The American 
Legion held at Miami, Florida, October 10 through October 13, 1955, directed the 
National Commander to appoint a committee of lawyers to: 


1. Conduct a survey of the operation of the code since enactment to determine 
whether amendment thereof is desirable or necessary and, if so, to recom- 
mend to the next National Convention of The American Legion such neces- 
sary and proper amendments; and 


2. To investigate and report to said National Convention its findings as to the 
complaints and charges made, and amendments to the code suggested, by 
military and naval personnel and establishments with the view to determin- 
ing the truth or accuracy of the charges, the validity of all complaints and 
the necessity for amendments suggested or recommended by these sources; 
and 


3. To investigate, and report to said National Convention its findings as to, the 
work of the United States Court of Military Appeals for the purpose of as- 
certaining its effectiveness in carrying out the spirit and the letter of the 
Uniform Code of Military Justice.’ 

The committee was to investigate the operation of the Uniform Code of Mili- 

tary Justice, and of the Court of Military Appeals.’ 

Pursuant to the authority. thus vested in the National Commander by said reso- 
lution he, on December 16, 1955, appointed the following named members of The 
American Legion to membership on said committee: 

Franklin Riter, Salt Lake City, Utah, Chairman 
John J. Finn, Alexandria, Virginia 
Carl C. Matheny, Detroit, Michigan 

Each member of the committee has been in the active practice of law for a 
great number of years and is now engaged in the active practice of law. Messrs. 
Riter and Finn participated in and represented The American Legion in the legis- 
lative processes preceding the enactment of both the Elston Act and Uniform Code 
of Military Justice. 


MEETINGS OF THE COMMITTEE AND ITS PROCESSES 


The National Commander convened the committee at Indianapolis, Indiana, on 
February 23 and 24, 1956. At said meeting the committee agreed upon methods and 
means of conducting its investigation and perfected arrangements for internal 
organization of the committee making division of labor among the committee mem- 
bership. It was agreed that it would be necessary to conduct interviews with offi- 
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cers and personnel of the Armed Services charged with the administration of mili- 
tary justice, civilian officials of the Department of Defense, judges of the Court of 
Military Appeals, civilian attorneys engaged in practice before the Boards of Re- 
view, the numerous administrative boards of the Armed Services and the staff of 
the Court of Military Appeals, and civilians who had knowledge of matters pertain- 
ing to Governmental administrative practice and procedure. Since the committee 
was and is in truth a voluntary civilian organization without power to compel the 
appearance of witnesses, the committee recommended to the National Commander 
that he solicit the cooperation of persons whose information, advice and counsel 
would be of value in the investigation of the administration of military justice. Ac- 
cordingly,;/on March 22, 1956, the National Commander addressed personal commun- 
ications to 29 selected individuals inviting them to an interview with the committee 
at a time and place stated in Washington, D.C. This list of invitees had been 
screened with care to the end that the committee would secure the assistance of 
persons who presumably were best informed on the functioning of the Uniform 
Code of Military Justice and the Court of Military Appeals. The list included the 
Chairman of the Joint Chiefs of Staff, the Judge Advocates General of the three 
Armed Services, the judges of the Court of Military Appeals, representatives of the 
Judge Advocates Association and Reserve Officers Association, civilian officials of 
the Department of Defense, and civilian attorneys engaged in practice before the 
Boards of Review, the Court of Military Appeals and the numerous administrative 
boards of the Armed Forces. In addition, the American Legion Magazine, the Na- 
tional Adjutant’s Letter, the National Legislative Bulletin and the National Security 
Commission Newsletter, during the ensuing weeks carried notices soliciting from 
the general public information as to cases which might indicate a miscarriage of 
justice in the Armed Forces. 


On Monday, April 30, 1956, the committee convened at the Washington Head- 
quarters Office of The American Legion at 1608 K Street, N.W. and during the 
ensuing week interviewed important and informative witnesses. The testimony and 
statements of the persons thus interviewed were stenographically reported in 767 
pages of testimony. In addition, an exceedingly large number of exhibits repre- 
senting statistical data and detailed administrative information as to the processes 
of justice under the Uniform Code were received in evidence. The Chairman of the 
Joint Chiefs of Staff and the Judge Advocates General of the Army and Navy for 
reasons which they asserted required their passivity in this investigation did not 
favor the committee with their information or advice. However, the Judge Advo- 
cate General and Assistant Judge Advocate General of the Air Force were ex- 
tremely cooperative and helpful and presented themselves in person for interview. 
The committee feels that it is but just and fair to express its appreciation and 
thanks to Major Generals Reginald C. Harmon and Albert M. Kufeldt for their co- 
operative and valuable assistance. Likewise the judges of the Court of Military 
Appeals and their administrative assistants appeared before the committee and 
have rendered invaluable service. Due acknowledgment is also made to the repre- 
sentatives of the Judge Advocates Association and Reserve Officers Association for 
their asistance, and to the members of the legal profession who gave freely of their 
time and knowledge the committee expresses its appreciation. 

The committee has secured and has been favored by a large number of mono- 
graphs and articles written by experts and scholars on the subject of the adminis- 
tration of military justice under the Uniform Code and has given close study to the 
same. Many of them bespeak most careful research and were written by lawyers 
of high standing in the profession who are particularly informed in this specialized 
field of the law. In addition, the committee has had the benefit of two most valu- 
able reports prepared by research committees of unquestioned ability and standing. 
The first is the report to the Congress by the Commission on Organization of the 
Executive Branch of the Government, commonly known as the Hoover Commission, 
on the subject of Legal Services and Procedure with accompanying report of its 
Task Force on that subject. The second document of material aid to the committee 
is the report of the Special Committee on Legal Services and Procedures of the 
House of Delegates of the American Bar Association made at the mid-year 1956 
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meeting of the House of Delegates in Chicago in- February 1956. Mention should 
also be made of the report of the Board of Directors of the Judge Advocates Associ- 
ation made on October 15, 1955, on certain aspects of the administration of military 
justice as set forth in the Judge Advocates Journal of December 1955, and also of 
the Annual Reports of the United States Court of Military Appeals and the Judge 
Advocates General of the Armed Forces and the General Counsel of the Department 
of the Treasury made pursuant to the Uniform Code of Military Justice for the 
years 1953 and 1954. 


The requests of the committee addressed to the public (and made known 
through the publication of notices in the various publications of The American Le- 
gion as above recited) for information concerning cases of miscarriage of justice 
in the Armed Forces proved of little or no value. Approximately 25 communications 
were received from ex-servicemen and all of them mistakenly assumed that the 
committee’s function was to attempt to vindicate the complainant or to secure 
mitigation of the severity of his sentence. The committee possessed no authority 
to assume such a task. Cases which appeared to possess merit were referred to Mr. 
J. Leo McCormick, Jr., Attorney at Law of Baltimore, Maryland, who voluntarily 
offered his services without compensation to assist ex-servicemen who had run afoul 
of the law. The information contained in these letters did not indicate any pattern 
of injustice which would prompt the committee to direct an investigation into con- 
cealed recesses. The cases in three or four instances may have had merit, but over 
all they did not indicate any repeated subversions of the processes of justice so as 
to give them evidentiary value. 

Between meetings of the committee the members thereof continuously com- 
municated with each other by mail, telegraph and telephone, and thereby synchro- 
nized their work. Final meetings of the committee were held in Los Angeles, Cali- 
fornia, on September 2, 3, 4 and 5, 1956, whereat a careful analysis of all evidence 
and infermation obtained by it was made and this report was placed in final form. 


FUNDAMENTAL CONCEPTS AND PRINCIPLES 
OF THE INVESTIGATION 


The committee before commencing its investigation unanimously agreed upon 

certain fundamental concepts and principles which should guide its procedure: 

1. Discipline in the Armed Forces is fundamental, and no military organization 
can justify its existence if it is an undisciplined collection of men. An Army 
without discipline is only a mob. The purpose of an Army (and this term is 
used generally to describe all branches of the Service) is to fight battles and 
win wars. It is not a social service or educational organization. Physical 
training, educational improvement and moral betterment of members of the 
Armed Forces are only means to an end—that of producing ultimately a 
trained, disciplined individual who has learned to cooperate with his fellow 
soldiers to the end that their efforts may be coordinated and solidified into a 
dynamic fighting force. It is axiomatic that only through this cooperation 
and coordination of effort an effective offensive and defensive machine can 
be perfected. Discipline, fairly and equitably enforced, is not only necessary 
to produce a fighting force, but is also imperative in order to minimize the 
losses of manpower which must of necessity arise out of armed conflict with 
an enemy. 


2. Discipline and justice do not necessarily conflict. There can be no genuine 
discipline unless it is founded on fair dealing which is free from prejudice 
and arbitrary exercise of power. Justice can be and should be the means of 
creating and enforcing an effective discipline. Injustice which becomes a 
pattern of action in a military organization will surely undermine and even- 
tually destroy discipline. 

3. In the exercise of disciplinary authority (human nature being what it is) 
there must be erected certain safeguards against despotic power. Power- 
drunk individuals can destroy discipline and inflict gross injustice. 
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4. The recruitment of military personnel through the processes of Selective 
Service has radically altered the basis of an individual’s membership in a 
military organization. The old-time concept that an enlistee entered into a 
contract with his Government to perform military services in return for cer- 
tain compensation and allowances has been rendered obsolete. It was based 
on voluntary action by the enlistee. While voluntary enlistment still pre- 
vails, it is overshadowed by the compulsory processes of Selective Service. 
The statement may be hazarded that in times of non-conflict the vast major- 
ity of men are in the Armed Services not by choice but as a result of force 
of law. They enter the Services by virtue of a process of selection mandated 
by law and directed by civilian authorities—not by virtue of free agency. 
Their period of service is comparatively brief. They are not career soldiers, 
but civilians temporarily meeting one of the serious and necessary responsi- 
bilities of citizenship in a free nation. A great proportion of them have not 
attained maturity, and for thousands of them their induction into the Armed 
Services is their first adventure away from home and parents. Further, a 
radical change has occurred with respect to the domestic relations of thou- 
sands of service personnel. For years the American Army and Navy were 
“bachelor” organizations. Now they are composed of thousands of young 
men who have married and assumed family responsibilities. 


It is, believed that no reasonable person will disagree with the statement 
that a legal system cannot be administered by persons not trained in the law. 
Much less can it be administered by men who have not had experience in the 
handling and commanding of men but who, because of our present military 
situation, have succeeded to positions of command authority at an early age. 
It has been testified that many of our Commanding Field Officers lack the 
experience which formerly was gained by their predecessors by many years 
of service in low grades. 


Whereas formerly the Commanding Officers and the serviceman’s experi- 
ence and maturity of judgment taught each how to get along with the other, 
each now has not that degree of wisdom, acquired through experience and 
living together, which fathers the judgment so necessary to efficient opera- 
tion of an Army, a squadron of airplanes or a fleet. 


These vital facts must necessarily force upon the Armed Services a re- 
appraisement of their old established practices, customs and procedures. On 
all facets adjustments are necessary to meet the problems arising out of en- 
forced service, short periods of active duty, the changed domestic status of a 
substantial number of the personnel and the immaturity of officers called 
upon to enforce discipline and at the same time to administer justice. On no 
front is the impact of change more keenly felt than in the maintenance of 
discipline and in the administration of justice. As the Armed Forces, them- 
selves, have been compelled to adjust their operations to the changed condi- 
tions, so did the committee believe that its survey of the administration of 
the Uniform Code and the Court of Military Appeals should recognize the 
situation as it exists. 


5. Some authorities contend that under the broad Constitutional power of Con- 
gress “to make Rules for the Government and Regulations of the land and 
naval forces” Art. I, Sec. 8), it is probable that Congress possesses the au- 
thority to abolish all existing processes of justice in the Armed Forces as 
provided in the Uniform Code and in prior Articles of War and Articles for 
the Government of the Navy and in lieu thereof to substitute a system 
whereby Commanding Officers of all echelons would be vested with plenary 
power and authority to administer discipline and justice according to each 
individual officer’s idea as to what punitive action should be taken, thereby 
substituting a government of men and not of law. Such process would adopt 
the legal philosophy of the Red Queen of “Alice in Wonderland” who had but 
one sentence—“Off with his head.” Such idea is, of course, fantastic.and pre- 
posterous. It is af course violative of the philosophy of the American Con- 
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stitution and of the American people. Congress cannot pass any law which 
is in contravention of the Constitution, and whatever law Congress does pass 
must have constitutional sanction to be of any validity whatsoever. 


The American people from the days of Washington at Cambridge have 
ordained that within the Armed Forces the administration of discipline and 
justice should be consonant with the dearly won principles of the great Com- 
mon Law insofar as the nature of a military establishment permits. One of 
the great principles of justice, according to Anglo-American concepts, is that 
the judicial body—the court—should be free to act without fear of retribu- 
tive action by Government and free from influences or pressures exerted by 
any person. The Uniform Code was enacted by Congress with that concept as 
the great underlying basis with due recognition of the peculiar nature and 
purpose of military organization. Article of War 37—prohibiting coercion of 
and unlawful influence upon a court—was written into the Uniform Code as 
an affirmative declaration by Congress that courts martial should be free in- 
strumentalities of justice—as free as Federal civil courts. Therefore, the com- 
mittee entertains the positive conviction that when Congress declares that 
discipline and justice in the Armed Forces shall be administered according to 
“due process of law” as represented by the Anglo-American philosophy that 
the functioning of the military courts should be, in fact as well as in theory, 
courts of justice and not mere instrumentalities of discipline it merely re- 
states Constitutional principles. The court’s primary purpose is to administer 
justice and not carry out the mandates and desires of a commanding officer. 
Any other concept will render the elaborate provisions of the Code directed 
to the protection of the accused mere pretensions and idle gestures.® 


6. The jurisdiction of military tribunals should not be any broader than is 
necessary to meet the special requirements of military and naval forces 
stationed in the continental United States and abroad in foreign lands. They 
should not possess jurisdiction in times of peace, especially in the continental 
United States in cases where the civil courts—both State and Federal—are 
empowered to act and can act with reasonable degree of promptness. There 
are many reasons for this conclusion, but two principal and cogent ones are: 
(1) the civilian legal profession and the civilian courts, through the process 
of trial and error, have developed traditions, customs and practices which 
find no counterpart in the newly established military “bar” and in the mili- 
tary courts and these traditions, customs and practices, many of them un- 
written, serve to temper the judicial process with mercy and equity; and 
(2) the civilian courts are permanent organs of society and are recognized 
as such, while military courts, as now constituted, are temporary institu- 
tions. Permanency produces experience both as to the judges and practi- 
tioners before the court, and experience in equating human problems has 
no substitute. 


7. A free and independent bar is indispensable to the successful functioning of 
any judicial system. The committee conceived that it was its duty to exam- 
ine into the status of lawyers, both uniformed and civilian, in the Armed 
Forces to discover if they were free to exercise their traditional functions 
as legal counselors and advocates independent of the power of command or 
whether they were “captives” to a military heirarchy and were thereby de- 
prived of their inherent professional freedom of action. Ancillary to the 
principal question is the question involving their professional relationship to 
their clients—be it Government or accused—and their opportunities afforded 
them for professional advancement as lawyers and also as officers. 


8. A perfect code of laws by faulty, careless or deficient administration may be 
rendered useless, extravagant both as to financial costs and commitment of 
personnel, and wholly ineffective to accomplish the designed purposes. There- 
fore, the committee believed it must concern itself with details of adminis- 
tration of the Uniform Code by the Armed Forces. 
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The committee unqualifiedly asserts that the foregoing concepts and prin- 
ciples are firmly established by Congressional action; by the opinions and 
conclusions of experienced and unbiased students of the judicial process, in- 
cluding the American Bar Association; by the often repeated statements of 
the civilian officials of the Department of Defense and by the actions and 
pronouncements of the vast majority of the intelligent and understanding of- 
ficers in all branches of the Armed Services. In addition, there can be no 
doubt but what informed groups of American citizens support these concepts 
and principles. The American Legion in its advocacy of a National Defense 
system competent and suitable to meet all emergencies has never departed 
from these fundamentals in the administration of military justice and disci- 
pline. The committee, therefore, believed that any investigation to be of any 
fact finding value must be premised upon the philosophy displayed by said 
concepts and principles.* 


ORIGIN OF THE CODE AND CRITICISMS OF IT 


During and following World War II many cases of injustice, instances of the 
defects and shortcomings in the administration of Military Justice and in the dis- 
position of cases under the then existing laws were brought out and dramatized. 
The American Legion with other organizations (veteran, legal and otherwise) pro- 
tested against an outmoded system of Military Justice. The concerted action of all 
groups resulted in the passage of the so-called Elston Act’ in 1948. This Act ap- 
plied to the Army and the Air Force only. With unification of the Armed Forces 
plus the fact that many thoughtful critics were of the opinion that the Elston Act 
did not offer solutions to many of the problems, a demand arose for a thorough re- 
vision of military law by Congress. The American Legion was in the forefront of 
those insisting upon sound laws which would afford adequate protection to all per- 
sonnel in military service. After many months of hearings and effort Congress 
passed the present Uniform Code of Military Justice, (hereinafter called the Code). 


The United States Court of Military Appeals came into existence as a result of 
the enactment of this Code. 


The membership of The American Legion can take great pride in the fact that 
it was greatly instrumental in the drafting ahd in securing the enactment of the 
Code which has contributed substantially to the elimination of many former vicious 
practices. Our organization acknowledges its indebtedness to those conscientious 
legislators, who, seeing the necessity therefor worked valiantly for its passage by 
the Congress.‘ 

The Code is a splendid instrument in the sense that it represents the first real 
and comprehensive effort to create a true legal system in the Armed Forces pro- 
tecting the investment of the Nation in strong military and naval establishments 
by insuring that commanders would be able to enforce discipline but at the same 
time providing the means whereby the American system of law would be applied 
to the Armed Services to the extent many have thought impossible in a military or 
naval organization. It further provides protection against faulty administration. 
(See the Reports of the Hearings before the Armed Services Subcommittee of the 
Senate and House in the 81st Congress on H.R. 2498 and S 5857, March, April and 
May 1949)5 


The military and naval services during the past two years have made many 
complaints concerning the Code. Other persons and organizations have complained 
in terms strangely echoing those advanced by the Services.’ 


As a result of these complaints and because of the fact that The American Le- 
gion sponsored National Security Training and played the vital part indicated above 
in the enactment of the Code, many members of The American Legion were ex- 
tremely concerned that perhaps The American Legion had been overzealous in its 
efforts to protect the individual serviceman at the expense of a strong military 
organization. At the same time it was realized that the complaints could be fal- 
lacious. 





2502 





Accordingly Resolution No. 172, referred to above, was forwarded through 
channels to the Thirty-Seventh Convention of The American Legion held in Miami, 
Florida in October 1955 where it was adopted. 


The complaints from the Services above mentioned have, insofar as they have 
come to the attention of the committee emanated generally from the Judge Ad- 
vocates General and from high ranking military or naval officers. The rank and 
file of the lawyers in the military service do not oppose the Code. (R53)* On the 
contrary they favor it. (R 350-351) For the first time each is able to discharge his 
duties towards his clients without too great fear of retribution. Instances of such 
retribution, however, have been found to occur still. It appears that the real ob- 
ject of the criticism is not the Code but the United States Court of Military Appeals. 
The objections stem from the fact that for the first time a civilian court has been 
set as a watchdog over the military and has the power of final decisions. It is 
thereby exercising a control that formerly was the personal possession of the Judge 
Advocates General and sometimes surrendered by them to their superiors—the Gen- 
eral Staff of the Army and Air Force and the line officers of the Navy. These offi- 
cers resent the loss of this power. These complaints fall into three general cate- 
gories as follows: 


1) The Code causes considerable delays. 2) The Code costs too much to ad- 
minister. 3) There is a diminution in combat effectiveness caused by the 
Code. 


The Judge Advocates General of the three Services met with the Judges of the 
Court of Military Appeals and with a Committee appointed by said Court for the 
purpose of attempting to eradicate the alleged defects in the Code. Agreement 
was had on some seventeen changes in the Code. However, it is found that a bill, 
H. R. 6583, 84th Congress was prepared and presented by the Pentagon to the 
Congress which went much further than the proposals which had been agreed 
upon and in fact these proposals if enacted would have deprived the United States 
Court of Military Appeals of any further effective part in the handling of military 
trials. In part, they would have destroyed all the advancements made by the en- 
actment of the Code. In actuality, therefore, because the military apparently 
could not get the Court to approve changes desired by it, which would destroy 
the Court’s effectiveness, it, thereupon in effect, abrogated its agreement with the 
Court and the committee and proceeded to sponsor the bill known as H. R. 6583. 
This is a complete violation of the spirit of Article 67 of the Uniform Code of 
Military Justice, wherein Congress provided that the Court and the Services would 
make joint recommendations. 


In this connection, it is interesting to note that although the Services publicly 
make the complaints indicated above, when their representatives appeared before 
a Subcommittee of the Armed Services Committee of the House of Representatives 
to testify on H. R. 6583, little reference was made to the defects in the Code as in- 
dicated above. 

The value of the Code is shown in some of the decisions of the Court of Mili- 
tary Appeals reversing convictions approved by the military.’ An examination of 
these cases will show a few of the many outrageous practices repeatedly approved 
by the military and which would have gone unchallenged in the absence of the 
Code and the Court of Military Appeals. 


With reference to the charges leveled at the Code as to increased cost of ad- 
ministration, no real cost analysis has been presented to substantiate the claims 
made in this regard. No figures seem to be available (at least they are not pub- 
lished) as to costs prior to the time that the Code was enacted. The Judge Advocate 
General of the Navy has indicated that the Code cost $158,000,000 to the Serv- 
ices. Obviously, this statement means nothing unless one has statistics with which 
to compare it. Further, no breakdown of the $158,000,000 has ever been supplied. 
The operation of the military justice system under previous laws was undoubtedly 
costly too. No convincing proof that the Code has increased costs has been adduced. 


*All parenthetical references marked (R) refer to pages in the record of testimony taken by the 
committee. 
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The claim that unreasonable delays have arisen because of the processes pro- 
vided by the Code is not proved by substantial evidence. That there are delays is 
not to be denied but the fact is that there were time lags in World War II (when 
the Code was not in effect) as great if not greater. (R 581-582.) 

In the last analysis it is our conclusion that most delays which occurred could 
be reduced substantially if the Manual for Courts Martial were to be rewritten 
with the idea in mind that the Court of Military Appeals is a permanent institu- 
tion. Hereinafter we discuss the Manual for Courts Martial with more particu- 
larity and specificity. 

As to the claims concerning a reduction in combat effectiveness, nothing more 
need be said than to refer to the words of Admiral A. W. Radford who, while Com- 
mander in Chief of the United States Pacific Fleet, reported to the Chief of Naval 
Operations and to the then Judge Advocate General that the Uniform Code had 
not affected combat operations in Korea. In fact, he went on to criticize severely 
the technicalities and confusion in the Manual. 


In order to facilitate the direction of Resolution No. 172 and to more clearly 
point out the salient questions involved we have arbitrarily divided our discussion 
into the following main topical heads: 

1. Personnel 
Jurisdiction 
Trial Courts and Appellate Review 
Manual for Courts Martial 
U.S. Court of Military Appeals 
Discharge Procedures 
Miscellaneous 
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1. PERSONNEL 


As was stated by your representatives to the Subcommittees of the Senate and 
House Armed Forces Committees in 1949, when the Code was under consideration, 
“no Code can be drawn which will eliminate all abuses. You cannot legislate 
changes in human nature.” 

It is the view of this committee that if the personnel who are charged with 
the administration of the Code were to do so fearlessly and in lawyer-like fashion, 
there would be little need for any changes in the Code. However, the hearings held 
by your committee indicate that the level of legal service rendered in Courts 
Martial in the Navy has been at a very low level; that in the Army these services 
are somewhat better and that legal services in the Air Force are superior to each 
of the other two Services. (R. 217-218, 573-579). The Army’s uniformed lawyers are 
organized by statute into a Judge Advocate General’s Corps. The Air Force has no 
Corps as such but under the present Judge Advocate General (who has been The 
Judge Advocate General since the inception of the Air Force, and who had been a 
lawyer of many years civilian practice and experience) lawyers in that service 
have been found to produce superior results because of the fact that they have 
been allowed to work like lawyers and under the supervision of lawyers. In the 
Navy uniformed lawyers serve as “Legal Specialists.” 

Almost every witness who appeared before the committee complained that 
while there were extremely competent attorneys in the Navy’s Legal Specialists 
group, by and large the Navy was making no real attempt to secure competent 
lawyers capable of competing with lawyers generally. Until World War II the 
Navy had a small corps of officers of the regular line who served in the office of 
The Judge Advocate General at various times during their Navy careers. Most of 
them were sent to Law schools several years after having been graduated from 
the Naval Academy. Some of these officers were admitted to the bar of various 
states. Most, however, never were admitted to any bar. In fact, only the last five 
Judge Advocates General of the Navy have had a legal degree from a law school 
or have been a member of any bar. (The immediate predecessor of the present 
Judge Advocate General became a member of the bar within a short time prior 
to the time he was sworn in as The Judge Advocate General.) When War came, 
almost all of these lawyers; trained at public expense to do the legal work of the 
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Navy, went to, or remained at sea for the duration. Almost all the billets for law- 
yers in the Navy had to be filled by reserve officers called up for the purpose. 
Some retired officers with legal experience also were utilized. 

The net result of this situation was that shortly after the commencement of 
hostilities, the legal setup in the Navy broke down to the extent that it was neces- 
sary for Mr. James Forrestal, the then Undersecretary of Navy, to set up in the 
Navy Department the “Office of the General Counsel.” Except for military matters, 
cases involving admiralty, tax, legislation and some other miscellaneous matters, 
the Office of General Counsel from that point forward carried on almost all of the 
important legal business of the Navy. 

Upon the conclusion of hostilities and because of the experience gained during 
the War, the Navy accepted many reserve lawyers into the regular Navy. These 
are Legal Specialists. They are line officers but they cannot go to sea in command 
functions. Theoretically they are supposed to compete for promotion only with each 
other. They wear the insignia of line officers but a line officer who cannot take 
command of a ship will not progress rapidly or very far competing with officers 
who have such qualifications. In fact, until the appointment of the present As- 
sistant Judge Advocate General of the Navy, no legal Specialist had ever attained 
the rank of Rear Admiral. The present Judge Advocate General, a legal specialist, 
has since attained to that grade. Legal Specialists have been known to hold only 
one command and that is of the Navy School of Justice which is subordinate to 
the command of the Naval Base at Newport, R. I. Navy lawyers are not accorded 
any real professional status (R. 20). They have never had their day in Court 
(R. 63). The Navy has not treated its lawyers with the same consideration as has 
been the case in the Army and the Air Force (R. 217). As to lawyers the Navy has 
not produced as sharp and capable young men as the Army and the Air Force 
(R. 217). Its lawyers with a few exceptions do not measure up to those in the oth- 
er Services (R. 220). 

The morale of officers on legal duty in the Navy is low (R. 12, 25). With the 
exceptions noted they have yet to obtain flag rank and they belong to no group (or 
corps), giving them professional identity.* It should be noted that the first excep- 
tion was made after the Hoover Commission made its April 1955 report on legal 
services and procedure to the Congress in which it recommended a Judge Advocate 
General Corps for the Navy. 

We are advised of a case where, in the Navy, a Commander who, because of his 
objective approach and firm insistence on following legal principles as law officer 
of the Court-Martial of a naval officer annoyed the commandant, though a diligent 
and fine job as a lawyer had been done. As a result, the Commander was immedi- 
ately transferred and his record is permanently blotched. (R. 48, 49). 

The Navy has never accepted the proposition that the Navy Legal Specialist 
has a dual responsibility of being a fine Naval Officer under the chain of command 
and also professional responsibility as a lawyer to be sure that the fairest and best 
justice is accorded an accused in the Naval service (R. 41). 

Naval officers who disagree with the line or who furnish honest opinions which 
do not coincide with the chain of command concept, or who believe that a Naval 
lawyer has a professional responsibility as a lawyer have in the past, been placed 
in undesirable posts or have received fitness reports which mar their future hope 
of promotion (R. 12 et seqs.). 

The main difficulty seems to stem from the fact that the Bureau of Naval Per- 
sonnel or the line of the Navy desires to retain the strong control over the office 
of The Judge Advocate General they have always possessed. The lawyers in the 
Navy, therefore, are controlled and managed through an administrative system of 
command rather than as lawyers are treated in a law firm. Lawyers, whether in 
uniform or out, to be successful and effective, for the clients whom they serve, 
must be managed in the latter rather than the former fashion. 

A uniformed lawyer, to be of any value to anyone including his clients, must 
have professional independence. He can only have that independence when he 
works for himself or, if he is to be supervised by someone, that supervisor must be 
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another lawyer who is himself free of any command, or chain of command, in- 
fluence. 

When a lawyer knows that a person not a lawyer is to control his future, and 
his ability to rise to the top of his legal field is controlled by someone not a lawyer 
his efficiency, morale and his independence are destroyed or at least greatly 
minimized. 

This does not mean that such a lawyer should be so independent that he loses 
sight of the basic principles of the lawyer-client relationship which are largely built 
on the theory of service. The lawyer should always serve his client, and help him 
in every way consistent with the ethics of the legal profession. 

In order to attract and maintain able lawyers and to keep morale at a high 
level, there must be provided incentive (R. 20, 21,25). Incentive will be provided 
if opportunity for advancement (promotion) is always present but as pointed out 
above, such a promotion system must be free from the military command concept 
and there must be enough high positions available to provide an objective which 
will attract capable and ambitious young lawyers. 

As the present system operates in all of the Services the brighter the young 
lawyer is, the more ambitious he is, the less apt he is to remain in an organization 
which does not maintain an ultimate goal high enough to meet his ambitions. 

All lawyers who enter any of the Services should have the knowledge that on 
their merits as lawyers they can ultimately succeed to the position of The Judge 
Advocate General. They should not be compelled to operate under the conditions 
now existing in the Navy, where they know that their chance of rising to that 
eminence will always be forestalled by someone who is satisfactory to the line of 
the Navy or the Bureau of Naval Personnel (R. 520-522). 

While the situation may not at first blush be quite as apparent in the Services 
other than the Navy as stated in the last sentence, the operation of the system in 
those Services to all intents and purposes reaches the same result. In short, the 
young lawyer who enters any of the Services today has relatively little chance of 
advancement in his chosen profession and ultimately becoming The Judge Advo- 
cate General. 

These objectives can be obtained either by administrative action or by legisia- 
tion. Past experience teaches that the administrative approach will not accomplish 
the objective. 

The Hoover Commission concluded that 

“the only way in which a strong professional spirit can be regained by 
lawyers in the Navy, with consequent benefit to the service, is by estab- 
lishing a staff corps for Navy Officers who primary duties shall be legal. 
It is particularly important that the Judge Advocate General and his assist- 
ants be selected from that corps (discussion concerning recommendation 
No. 18.)° 

H. R. 6172, Title II, introduced into the House of Representatives in May, 1955, 
(84th Congress) proposes a Judge Advocate General’s Corps for the Navy. So 
too does H. R. 6115, Title IV, introduced at the same time. The former bill was 
referred to the Armed Services Committee, the latter to the Judiciary Committee, of 
the House. Due to adjournment of Congress these bills have lapsed. 

Many of the witnesses who appeared before the Congress in 1949, at the time 
hearings were held in the House on the Code, were in favor of establishing a Corps 
in the Navy, including representatives of The American Legion.” Similarly, before 
the Senate Sub-Committee the same recommendations were made." 

Senator McCarren, then Chairman of the Judiciary Committee, wrote: 

“Since the war, the Judge Advocate General has accepted some Reserve 
lawyers in the Regular Navy in the evident hope of regaining some lost 
ground. However, the Navy continues to consider these lawyers as ‘special- 
ists’ and apparently has no plans for integrating them properly into their 
promotion system, holding fast to the belief that a prerequisite to being the 
Judge Advocate General is the training and experience necessary to com- 
mand a batfleship or a division of destroyers. The system presently in 
vogue is not changed in the proposed code. It is earnestly hoped that Con- 
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gress will amend the bill so as to set up in the Navy a system similar to 
the Judge Advocate General’s Corps in the Army. Such a system at least 
insures that lawyers will do lawyers’ work. It will have the further ad- 
vantage of enabling lawyers, to some extent, to be promoted on their ability 
as lawyers. They will work as lawyers at all times during their naval 
career and thus furnish the Navy with a type of lawyer qualified to cope 
with those outside the Service and with them they must deal in carrying 
out their naval duties.’’” 

Every witness who appeared before the hearings of your committee, who had 
knowledge of the subject, and who would comment thereon, recommended that a 
Judge Advocate General’s Corps be set up in the Navy. References appear through- 
out the Record. (For example—R. 25.) 

One witness, who represented a Task Force of the Hoover Commission and, in 
that capacity, interviewed many Naval lawyers stated that he heard no “voice 
raised in opposition to the creation of a Judge Advocate General Corps for the 
Navy.” (R. 61). He heard otherwise, of only two law specialists in the Navy who 
failed to favor such a Corps. Some 25 per cent of those interviewed took no posi- 
tion. Those who supported a Judge Advocate General Corps included the then in- 
cumbent Assistant Judge Advocate General, the General Inspector of the Office of 
the Judge Advocate General, Legal Officers of five Naval Districts, and the Legal 
Officers of the Pacific, Foreign and Atlantic Fleets. (R. 61, 62.) 

Past Judge Advocate General Ira H. Nunn, and his predecessor both opposed 
the formation of a Corps. Neither of them is a Legal Specialist but is a line officer 
and each is on active duty today in the line in a billet other than legal. 

The Navy Judge Advocate General in 1949 was Rear Admiral George L. Rus- 
sell, an able Naval Officer. His position opposing a Corps was stated to the Sub- 
Committee of the House and Senate considering the present Code.” 

For a succinct and able refutation of the arguments of Admiral Russell we are 
indebted to Henry M. Shine, Esq., of Dallas, Texas. It appears in the Federal Bar 
Journal Vol. XV, No. 4, October-December 1955, pp 329-333. The views coincide 
with our own: 

“Admiral Russell said the law specialists provided by Section 401 of the 
Officer Personnel Act of 1947 performed sea duty and that their status as 
line officers permitted them to be of ‘extreme value’ where they were 
‘assigned to small fleet units.’ The Navy was thereby enabled to use the 
‘law specialists’ to perform other line duties and a ‘law specialist’ was 
not compelled to sit idle in the midst of continuous activity of the ship 
when his law work is at a low ebb.’ 

“An analysis of Chart II-1-2 of Part VI of the Legal Services and Procedure 
Task Force Report (of the Hoover Commission) indicates that there are 
only three possible type commands to which either law specialists or un- 
restricted line officers with legal training could be assigned which would 
entail ‘seagoing duty.’ In a report filed by the Judge Advocate General 
with the Task Group 5, one may ascertain the role of these commands, i.e., 
the Atlantic Fleet command, the Pacific Fleet command and the Foreign 
Area command. In these three major commands, there are 45 separate 
commands with 78 officer-attorneys. It is a known fact that the flagships 
of most commands operate almost continuously from home ports. A con- 
servative eStimate of the 45 commands indicates that, with the exception 
of the U.S. Service Force and U.S. Destroyer Forces’ Atlantic Fleet, which 
have seven and six officer-attorneys respectively, the average is one officer- 
attorney for each command. Because of the size of the command and the 
nature of Naval operations, it is ridiculous to talk about ‘small fleet units’ 
or law work being at a low ebb, for one officer-attorney assigned to a par- 
ticular command is probably heavily overworked and overburdened with 
legal responsibilities under the requirements of the Uniform Code of Mili- 
tary Justice, coupled with legal assistance activities, military affairs, and 
related law matters. It would prove extremely interesting to all concerned 
if the Navy were to publish a list showing the number of Naval officers 
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who are law specialists as distinguished from unrestricted line officers who 
are assigned to ‘small fleet units’ or to individual ships. It is more than 
likely that of the 78 ‘officer-attorneys’ mentioned above, less than half are 
law specialists actually assigned to ‘small fleet units’ or to individual ships. 
In view of the work of a supply officer, a doctor, a dentist or a chaplain 
aboard a single ship or assigned to a fleet unit, is it not probable in those 
extremely rare instances where a law specialist’s work was at a low ebb he 
could be assigned duties similar to such staff officers? Is it not customary 
for a staff officer to serve on decoding boards, as mess treasurer and the 
like? To assure the Navy of full utilization of any officers in the proposed 
Judge Advocate General’s Corps, the Commission, in discussing Recommen- 
dation No. 18 clearly stated that Naval Officers assigned to a Corps would 
have ‘primary duties’ that were legal. That certainly does not preclude 
secondary or collateral duties comparable to those assigned to staff officers 
of the existing Corps. 


“Admiral Russell said that the present system of law specialists was ‘work- 
ing very well indeed’ and that ‘it revealed no major weakness or practical 
difficulty.’ In view of the inability, to date, for a law specialist to reach 
flag rank, of the Navy’s recent plea for additional lawyers via Govern- 
mental training, and of the small percentage of junior ranking law spe- 
cialists accepting permanent commissions, plus the over-all low morale of 
the law specialists almost to a man, can one gainsay that there are not 
weaknesses or practical difficulties inherent now? Would not a Judge Ad- 
vocate General’s Corps provide the only fair, reasonable and positive solu- 
tion? 

“A survey of the figure given by Admiral Russell in which he claimed that 
the Naval lawyers are concerned 50 per cent with military law, the remain- 
ing 50 per cent being a variety of legal matters, would indicate that the 
present Uniform Code of Military Justice is working quite well. If only 
50 per cent of the Naval lawyers’ time is spent in military justice, what are 
the reasons for attacking the Code as being time-consuming, etc.? At least 
two admirals on active duty, in addition to the Judge Advocate General of 
the Navy, have seen fit to attack the Code in recent months. Further the 
Admiral (Russell) states ‘the formation of a legal staff corps, is subject to 
a broad objection from the standpoint of integration and homogeneity with 
the rest of the officer personnel of the Navy. This has been accomplished 
without the accompanying rigidity of a staff corps by means of the designa- 
tion of officers for special duty in such fields as engineering, communica- 
tions, Law, Naval intelligence, photography, public information, psychology 
and hydrography.’ Even those not conversant with the role of a lawyer 
well know that he will be called upon for numerous consultations about 
some specialty be it military justice or admiralty law. It is traditional for 
an attorney to be counsel and advisor to administrators. That condition 
would continue in a Navy JAG Corps. 


“Item 4 of Admiral Russell’s ‘Bill of Particulars’ against a corps states: 


‘(4) Should the Navy law group be reorganized as a staff corps, the per- 
formance of law duties, including those concerned with military justice, 
would necessarily be restricted to members of the legal corps to the ex- 
clusion of the legally trained general-service line officers. This exclusion 
would have two serious disadvantages: 


‘(a) Replacements would be necessary for those general-service line officers 
now assigned to law billets, and the Government’s investment in their 
law training would in the future be wasted, along with the valuable com- 
bination of naval and legal experience which may be found in those officers. 
‘(b) Officers of the legal staff corps would have to be made available on 
ships throughout the world, whereas previously the distribution throughout 
the fleet of general-service line officers with law training made it possible 
to keep the law specialist officer assigned primarily in central locations. 








The assignment of legal staff corps officers would frequently be necessary 
on ships having no space available for the quartering of officers whose 
duties are so highly specialized and rigidly confined.’ 


“As to point “A”, is it not true that only a small percentage of the 54 
Government-trained lawyers of the line were assigned to law billets in 
1954? By law billets, I mean those duties which are primary in nature, re- 
quiring 80 per cent of one’s time in professional legal work. The Govern- 
ment’s investment has never been fully developed in any event and the 
Task Force legislation provides: ‘Any officer of the line or staff of the Reg- 
ular Navy or of the Naval Reserve may, upon acceptance of his application 
therefor by the Secretary of the Navy be appointed a Judge Advocate of 
the Navy, with a rank not to exceed the rank of Commander.’ This small 
percentage would unquestionably prefer not to transfer to a corps. Such 
a transfer would seriously curtail promotional opportunity even with the 
three flag ranks provided by the proposed JAG Corps Bill. However, the 
other 41 unrestricted line officers of the rank of Commander or below are 
afforded an opportunity to elect whether they shall perform primarily legal 
of command functions for the balance of their careers. 


“Item 4 (b) of Admiral Russell’s statement has been previously answered. 
Very few legal specialists are now aboard ‘ships throughout the world.’ It 
is doubtful the number would increase. There were only 73 unrestricted 
regular line officers with law degrees in 1954. It would prove a great help 
to any study to know how many, in addition to the 26 assigned to legal bil- 
lets under the cognizance of the Judge Advocate General, were actually 
serving aboard individual ships or with type commands. Also, isn’t the Ad- 
miral somewhat inconsistent? He praises their assignment, few though 
they were, to ‘small fleet units’ and then says as Corps members they 
‘would have to be made available on ships throughout the world.’ How 
could the needs for law specialists be increased by a Corps, with only 26 
unrestricted line officers now assigned to legal billets out of an available 
73? 

“Finally, the JAG Corps would not repeal the present authority of the Judge 
Advocate General to certify non-JAG officers as trial and defense counsel 
or as law officers. Further Articles 26 and Article I (14) which relate to 
legal officers and law officers have not been altered. 


“In Item 5 of Admiral Russell’s precis he contends, ‘command exerts no in- 
fluence over the Judge Advocate General under the present system, as he 
is responsible only to the civilian head of the Naval Establishment.’ This is 
paying lip service to a Table of Organization. Who recommends a JAG 
nominee to the Secretary of the Navy for appointment? Is it not the cus- 
tomary practice that the recommendation for Judge Advocate General is 
made to the Secretary of the Navy by Chief of Naval Personnel, the Chief 
of Naval Operaions, and the outgoing Judge Advocate General? All are and 
have been ‘General Service Line Officers.’ In sum, the present system sim- 
ply provides a shore duty assignment and flag rank for a Naval Academy 
captain (unrestricted line) with law training.” 

The last Past Judge Advocate General of the Navy is Rear Admiral Ira H. 
Nunn. He has vigorously opposed the implementation of a Judge Advocates Corps 
in the Navy. His basis of objection must come from his writings and speeches since 
he wrote the committee he did not feel he could appear before it with propriety 
because of pending legislation. 


However, Admiral Nunn appeared before the House of Delegates of The Amer- 
ican Bar Association on the afternoon of February 20, 1956 at Chicago, Illinois, and 
he is reported to have stated that the proposal of The American Bar Association 
for the establishment of a Judge Advocate General Corps for each branch of the 
service would apply only to the Navy Department, since the Army and Air Force 
already had. such Corps or similar organizations; that the Navy Department is op- 
posed to creating a Judge Advocate General Corps in the Navy and that the Navy’s 
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lawyers are now set apart as specialists and any improvement or change in the pro- 
curement, training, promotion or employment of Naval legal specialists can be ac- 
complished under the existing organization and that he had canvassed the legal 
specialists of the entire Navy Department and had found that ninety per cent 
(90%) of them preferred to remain in the line. 

The first of these statements is rather cleverly worded in that, if a Judge Ad- 
vocate General Corps were to be established in each branch of the Services, it would 
be established for the first time in both the Navy and the Air Force, since neither 
of these organizations has such a Corps. The Army does. If it’s good enough for the 
Army, why isn’t it good enough for the other two? If it’s no good for the Navy 
and the Air Force, why should it be retained for the Army? 

It is now and has been obvious for many years that the Navy is opposed to 
creating a Judge Advocate General Corps in the Navy. Thus, no new information is 
furnished in this respect, but the query made is whether or not, by this bald state- 
ment of a Navy desire, all lawyers, and others, are supposed to accede immediate- 
ly to the desire of the Navy and not exercise any judgment of their own in respect 
to the matter. 

It is true that Navy lawyers are set apart as specialists and that improvements 
in their condition can be effected administratively but, despite promises which have 
been made to the legal specialists since the inception of their group in 1946, noth- 
ing has been done for them except the promise. Nothing will be done for them if 
a specialist group remains. 

We prefer to believe that Admiral Nunn was misquoted in the statement re- 
ported with reference to his canvassing of the entire Navy Department body of 
legal specialists. Perhaps he meant ten per cent (10%) since, as is apparent from 
what is written hereinabove, the overwhelming sentiment amongst legal specialists 
favors the establishment of a Corps.” 

Admiral Nunn has also stated that the establishment of a Corps would serve to 
set up the legal specialists group apart from the line of the Navy. The Corps would 
function, more or less, as a law firm, retained, as counsel, by the Navy, as client. 
Administration within the Corps (the law firm) would be independent of adminis- 
tration within the Navy (the client), and the Navy’s business, like that of any 
client, would be prosecuted exclusively by its Executive Branch, the line, and not 
in any way by its counsel, the Corps. 

We are at a loss to understand the reasoning of Admiral Nunn in this connec- 
tion. In the statement made, it appears to us as lawyers that he has indicated a 
situation to be evil or undesirable which we conceive to be the fundamental func- 
tion of a lawyer and a highly desirable relation. 

Further, in view of Admiral Nunn’s quite comprehensive knowledge of all 
Navy matters, we are certain that he is cognizant of the operation of the Medical, 
Dental, Chaplain, Civil Engineer and Supply Corps of the Navy. 

He has also, in referring to legal specialists, written as follows: 


“* * * Tf their field of endeavor is to be limited by the confines of the Corps 
envisioned to the trial and review of courts martial, their value to the 
Navy is cut in half, and so are the opportunities offered to them. * * *” 


The practice in the Army Judge Advocate General Corps is certainly well 
known to the Admiral and, in view of the very wide legal fields covered and handled 
by the Office of the Judge Advocate General of the Army, one cannot understand 
where Admiral Nunn obtains the idea that a Corps would restrict Naval officers to 
purely military justice functions. No person, of all those whom we have heard dis- 
cuss the formation of a Corps, has ever had any such idea in mind for a Corps. In 
fact, your representatives in 1949, in appearances before the Congress when the 
present Uniform Code of Military Justice was under consideration, after calling at- 
tention to the fact that, because of the Navy’s prior refusal to make use of the 
services of lawyers, it was necessary to set up the Office of the General Counsel in 
the Navy Department, said: 


“***Tt is earnestly hoped that the Congress will set up in the Navy a sys- 
tem similar to the Judge Advocate General Corps in the Army. Such a sys- 
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tem at least insures that lawyers will do lawyer's work. It will have the 
further advantage of enabling lawyers to some extent, to be promoted on 
their ability as lawyers. They will work as lawyers at all times during 
their Naval career and thus furnish the Navy with a type of lawyer quali- 
fied to cope with those outside the Service and with whom they must deal 
in carrying out their Naval duties. 


“Such a system will have the further advantage, in time, of placing all the 
legal activities of the Navy under one head, instead of two, as is now the 
case. There will be no divided responsibility, and in all probability great 
economies can be effected as well as greater efficiency promoted. 


“The big business in which the Navy is engaged requires the acquisition and 
use of the best legal brains available. Unless possessors of such qualities 
can hope to rise to the top, there is no incentive offered them to enter or 
remain in the Navy.” (Emphasis supplied)” 


Everyone in the legal profession, who has ever suggested or advocated a legal 
Corps for the Navy, has done so solely from the standpoint, in our opinion, of the 
advantages that would accrue to the lawyer in the Navy in widening the fields of 
law which would fall to his attention and from the standpoint that the Navy, by 
having well rounded lawyers who could serve as lawyers and nothing but lawyers, 
would ultimately obtain the services of loyal, conscientious legal personnel of the 
highest quality. 

Your committee therefore recommends that a Judge Advocate General Corps be 
established in the Navy and that this should be done by legislative action at the 
earliest possible date. 

Naval lawyers should have their own Selection Board, and their own insignia. 
(R. 50). 

The Judge Advocate General of the Navy should be removed from the chain of 
command and no longer be subject to influence by the Chief of Naval Operation or 
any other Naval officer. This removal should be made clear beyond any doubt so 
that the future Judge Advocates General will conduct their offices as would be done 
by one devoted to the practice of law. Never should they subordinate the office to 
the line of command. 

Furthermore, the Judge Advocate General should have the sole power to mark 
the fitness reports of all persons in his command. 

Your committee and The American Legion have been and are greatly indebted 
to Maj. Gen. Reginald C. Harmon and his Assistant, Maj. Gen. Albert M. Kuhfeld, 
for the assistance rendered this committee in the course of its investigation. We 
feel we would be remiss in our obligations to them and to The American Legion if 
we were to allow the opportunity to pass without commending them for the most 
excellent job of administration performed by them in the conduct of the legal af- 
fairs of the Department of the Air Force since its inception as an organization fol- 
lowing World War II. As pointed out above General Harmon was the first and has 
been the only The Judge Advocate General of the Air Force. It is because of his 
enlightened approach to legal problems and the administration of the system un- 
der his guidance and leadership, and that of his Assistants, particularly Maj. Gen. 
Kuhfeld, that the Air Force legal personnel has acquired a very enviable reputa- 
tion among the members of the Bar outside the Armed Services. 

However, we recognize the mortality of men and we appreciate that the system 
initiated and operated by these gentlemen is administrative in nature and is sub- 
ject to immediate abolition on their retirement from office. Without the restrictive 
effect of some substitute their successors may in the conduct of the Office of The 
Judge Advocaté General of the Air Force, revert to or adopt a system similar to 
that which has been and is now prevalent in the Navy which we have discussed 
and criticized at great length hereinabove. It is with great reluctance that we 
reach the conclusion that in view of the ephemeral nature of the present organiza- 
tion of the Judge Advocate General’s Department of the Air Force that Congress 
should be petitioned to create in that Department a Corps similar to that which 
has existed for nearly one hundred and fifty years or more in the Army. 
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It is unfortunate that it is necessary to advance such a suggestion particularly 
in view of the fact that in effect it would appear to be an unwarranted reflection 
or imposition of a restriction on the sincere and honest officers mentioned who are 
appreciative of the difficulties inherent in the operation and maintenance of a sys- 
tem of justice in the Armed Services, and have done everything possible in their 
power to alleviate and eradicate all wrongs which come to their attention. Far bet- 
ter is it, however, for such officers to suffer a possible sense of frustration or some 
mental distress than to run the risk that the life of one boy be ruined by irremedi- 
able, arbitrary or capricious action by an officer who holds the responsible position 
of The Judge Advocate General at any time in the future who may not be so en- 
lightened, so capable or as respectful of American tradition. 

We have been informed of the fact that in the Department of the Army diffi- 
culty is being experienced in attracting and retaining capable young men in the 
Judge Advocate General Corps. It has come to our attention that a number of very 
brilliant Judge Advocates in the Army have recently left the Service to practice 
law in civilian life. The fact that a Corps exists in the Army might seem at first to 
be a denial of our suggestion that a Corps is the final solution of the legal problem 
which we have been considering. We do not conceive that the creation of a Corps 
in any Service will effect a final and complete solution of the problems which have 
been shown to be inherent in a military legal system, some of which are pointed 
out herein. We do, however, feel that fearlessly and capably administered by a 
Judge Advocate General who is in no fear of, and owes no responsibility to, the 
General Staff or his superiors in the line can by the exercise of his powers in a law- 
yer-like fashion (similar to the manner in which General Harmon has exercised 
his powers in the Air Force up to now) that a Corps is the best and only conceiv- 
able system which we can recommend in light of the information made available 
to us. 

As long ago as 1948 by Resolution No. 99, adopted in May of that year by the 
National Executive Committee, The American Legion recommended ‘“* * * consoli- 
dation of all legal offices of the Armed Forces * * *” (and that they) “*** in the 
future be carried out under one head.” 

We have been pleased to note that the Hoover Commission and The American 
Bar Association have now made recommendations which follow the position as- 
sumed by The American Legion as indicated. These organizations now suggest that 
a civilian known as a General Counsel be placed in a position in the Defense De- 
partment with the duty of supervising the various Judge Advocates General. We 
agree with the reasoning of these organizations that such a plan would have the 
effect of removing the Judge Advocates General from the chain of military com- 
mand. 

We therefore recommend that the position we assumed long ago, now advanced 
by The American Bar Association and the Hoover Commission, be supported vigor- 
ously by The American Legion and that legislation be sought to effect this position. 


2. JURISDICTION 


We have come to the conclusion that the jurisdiction of Courts Martial should 
be reduced at least within the continental United States in time of peace. At all 
previous appearances of your representatives before Congressional committees they 
have questioned the wisdom of increasing the jurisdiction of such courts. It was 
felt, however, that if adequate powers of review by civilians were afforded there 
would be supplied an effective brake on any vicious practices which might arise. 


For example, in stating the position of The American Legion to Subcommittee 
No. 1 of the House Armed Services Committee this spring, your representative 
stated, in part, as follows: 


“In the consideration of the Code, and particularly these amendments which 
have been suggested in the proposed legislation, we desire to refer to a 
statement made before a subcommittee of the House Armed Services Com- 
mittee at the time the Uniform Code of Military Justice was under con- 
sideration. This statement, in pertinent part, is as follows: 
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“*The American Legion calls attention to the expanded jurisdiction con- 
ferred upon military courts in the proposed Code. It may be that such is 
necessary. If atomic warfare comes, there is the distinct probability that 
within a few hours after the commencement of hostilities all activities in 
America would be subject to martial or military law. All people would 
then become subject to the proposed or a similar Code. At least military 
commissions would take the place of civil courts. 


“*There has been of late a seemingly increasing inclination to widen the 
jurisdiction of military authority. In the past, Congress has zealously 
guarded the distinction between the civilian and the military, indicated 
as essential by the writers of the Constitution. 


“*The military has not always been content to remain within constitutional 
or statutory limits in this regard. Witness the case of Duncan v. Kahana- 
moku (327 U. S. 304), the United States ex rel Hirshberg v. Cooke, (17 U. 
S. Law Wk. 4223), Rosborough v. Rossell, (105 F, 2d 809).’ (Page 193 Re- 
port No. 491, 8ist Congress, ist Session, House of Representatives.) 


“The foregoing is recalled because of the fact, and you will probably re- 
member, that during Operation ‘Alert’ conducted in Washington, D. C., 
last spring, a great deal of publicity was given to the fact that martial 
law was declared. Considerable concern, if not consternation, was expressed 
by many individuals and by the press that such action was taken. Anyone 
familiar with military or naval law should know that if an atomic war 
does come, the first thing that will occur will be that martial law will be 
declared, and all of us, civilians as well as military, will be subject to mili- 
tary law or to the law of a military commission, with all that is implied 
thereby.” 


Further, with respect to specific proposals to enlarge the jurisdiction of military 
courts, by means of H. R. 6583, it was stated as follows: 


“The American Legion has consistently taken the position that it is danger- 
ous to increase the jurisdiction of any military court or the corrective au- 
thority of officers. It has in some instances acceded to an enlargement of 
jurisdiction and powers, with the proviso always, however, that with each 
increase in jurisdiction there by a corresponding increase of, or wider, re- 
view of all action of military tribunals. In respect to each of the proposed 
amendments under discussion here, the same comment is made. Obviously, 
an attempt is made to increase authorized ‘company’ punishments; to give 
company officers greater authority and to increase or facilitate the sum- 
mary disposition of minor offenses. The American Legion does not object 
to this enlargement of, or increased authority to be placed in commands, 
provided the proper type of review be granted. We see no provision for 
review to accompany this increased jurisdiction. We protest this failure. 


“The creation of ‘one man’ special courts, even under the limitation stated 
is objectionable. Serious question exists as to the advisability of continu- 
ing the summary courts, and this proposal may early result in extending 
the power to administer ‘company punishment’ under the disguise of judi- 
cial process. ‘Consent’ of the accused to be had by such a court is illusory. 
The freedom of choice of the soldier or sailor is seriously limited by his 
environs and circumstances.” 


The Army Judge Advocate General has complained of “the loss of power of 
commanding officers and field commanders” because of the Code. Instead of being 
able to give parental guidance to first offenders, officers must either order a Court 
Martial, impose an inadequate punishment under Article 15 of the Code or ignore 
the matter entirely. He recommends that offenders be given “a few days of con- 
finement.” (See Annual Report of United States Court of Military Appeals for 
period January 1 to December 31, 1954. (P. 22.)) 

However, in AW 104, in effect before the Code, non-judicial punishments were 
set forth. The only power thereunder appears to be that which allowed one week’s 
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hard labor without confinement. Now Army Commanders may assess two weeks 
(instead of one) extra duty, and may withhold privileges or assess restriction to 
limits for two weeks (instead of one week)! 

The complaint is about a loss of a power which never existed! (See R. 16, 17, 
18.) 

It has been discovered that after the Code was enacted, the various services 
initiated a practice of having an accused sign a waiver of his right to appeal, de- 
spite the fact that it was obvious that such waivers were null and void and were 
a deliberate attempt to defeat the intent of Congress. If continued or sanctioned 
by law, the Court of Military Appeals would have been left with little jurisdiction. 

Your committee has heard repeated claims of defense counsel being told what 
issues they can raise and how to raise them; of Boards of Review being told how 
and in what way to decide cases; of types of “indoctrination” on policies in the 
Offices of The Judge Advocates General. 

The reluctance to adhere to the position previously stated by The American 
Legion representatives is based on the conception that the military will continue 
to seek additional jurisdiction, even after being granted greater jurisdiction. It 
has shown that some segments of the military will not or cannot administer the 
law within the spirit of American justice, to justify even the allowance of the juris- 
diction now granted to it. Unfortunately the more enlightened administrators of 
the law perhaps must be restricted in order that their more arrogant fellows may 
be restrained from violating what have come to be accepted principles in this coun- 
try by the great mass of our people. (See Appendix ‘“‘C’’.) 

The hearings we have held, added to our own experience, have caused a change 
of attitude. 

If jurisdiction of military tribunals is enlarged the committee is no longer satis- 
fied with an increase of the power of appellate review. We feel that the jurisdic- 
tion of military courts and disciplinary agencies within the Armed Services should 
not be enlarged, but on the contrary, should be decreased. 

Our previous discussion of personnel applies here. Integrity and intelligence 
cannot be legislated into a person. A legal system cannot be administered by men 
who have not had experience in the handling and command of men. We have 
alluded hereinabove to the “new look” in our military services at this time and to 
the fact that both officers and men of our present Services do not possess the ma- 
turity and judgment of their counterparts of years past. 

We find that this lack of experience produces a lack of judgment in the han- 
dling of disciplinary problems. Even in the days before World War II, and during 
that time, there was a tendency to use courts as an instrument of discipline only, 
to use courts to supply deficiencies of lack of knowledge in how to control men and 
keep those for whom one is responsible out of trouble. Today, however, we feel 
that the situation outlined above has dangers which require a curb on the power 
of the military to try those in their charge for offenses which are not military in 
nature. 

This feeling is fortified by the experience gained in the years since the incep- 
tion of the Code. An examination of the opinions of the Court of Military Appeals 
shows that there is still lacking, in the Services, a basic, elementary knowledge of 
legal practice as accomplished in civil courts. As examples of immaturity (to be 
temperate in expression) and lack of independence of Naval legal advisers we cite 
the decision of the United States District Court of Western District of Washington, 
Northern Division (May 1, 1956) in the Boscola and Smith cases, wherein is dem- 
onstrated the exercise of illegal, capricious and arbitrary power at its worst. When 
a person puts on a uniform, he should not be deprived of the rights of every other 
American citizen except those rights specifically denied by our Constitution. 

We conclude that no amount of legislating can create a system of satisfactory 
general criminal jurisdiction in military courts. 

The field of courts martial jurisdiction is one that preeminently calls for ap- 
plication of the principle of limitation to “the least possible power adequate to the 
end proposed.” Anderson v. Dunn, 6 Wheat. 204, 231; Toth v. Quarles, 350 U.S. 11, 
23, Cammer v. United States, 350 U.S. 399, 404. 
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The least possible power adequate to the end proposed would be provided by 
affording jurisdiction in peace times over purely military matters to military courts. 
The civilian courts, in time of peace, with their rights to jury trials, and other safe- 
guards, can and should handle offenses of every other nature. 

We are aware, as The American Legion has previously informed Congress, 
“that the purpose of our Military Establishment is to be prepared for war, and, if it 
comes, to fight it efficiently and successfully. To accomplish such a purpose the 
commanding officers must have discipline and a means of enforcing order. You 
can’t have a debating society holding forth in battle or when a ship is underway.”* 

It cannot be said, however, in our opinion, that the rapist, the housebreaker or 
the drunken driver by committing those offenses and being tried in a civilian court 
destroys the commanding officer’s discipline over his men. As was stated by a wit- 
ness before the committee, after indicating that there is no distinction between 
justice and discipline—a point made long ago by The American Legion—‘“You can’t 
discipline by injustice, and justice to the community demands discipline of the 
offending individual.” (R. 724) 

The committee therefore recommends: 

1. Article of War 74 of the 1920 Code should be reenacted so that the civilian 
courts will have priority of jurisdiction in peace time over offenses of a civil na- 
ture committed off a military reservation; and 

2. Article of War 92 of the 1920 Code should also be reenacted so that no 
court martial may try an offender for a capital offense which is a civil offense, i. e., 
rape, murder, etc., wherever a State or Federal court is functioning. 


3. TRIAL COURTS AND APPELLATE REVIEW 


A. Introduction 

The committee, during the course of its investigation, has given consideration 
to the history and origin of the present Courts Martial system. It was derived from 
the British Code, operative at the time of the commencement of the American Rev- 
olution, and even today carries definite indications of its origin. The British Code, 
operative in the American colonies, was originally designed for an Army of pro- 
fessional soldiers dispersed in remote outposts against the Indians. In patterning 
the Code of the Continental Army on the British Code, this characteristic was con- 
tinued and even emphasized. The modern British and American Codes are strikingly 
alike in one particular, in that a Court Martial is a court to be convened ad hoc 
for every individual case. Unlike the military courts of Switzerland, France and 
even Germany (before the coming of Hitler) which are permanent institutions, the 
British and American courts have no permanency. Also, unlike the military courts 
of the three named continental countries, the British and American courts have no 
civilian complexion. 

The committee respectfully suggests that many of the evils and irregularities 
which have arisen in the American system—both past and present—probably have 
their origin in the system itself, and that no amount of patching and mending of 
the present system can entirely eliminate command control and influence. The 
fact that a court owes its existence to an appointing authority who usually becomes 
the approving authority, naturally creates a situation which fosters and encourages 
the idea that a court is only an instrumentality of disciplinary control rather than 
a court of justice. Further, the weakness with respect to personnel heretofore dis- 
cussed appears to arise out of the practice, custom and tradition of considering the 
administration -of military justice as a “side line” to the principal responsibilities of 
an officer. 

The committee has heretofore discussed the change in the nature of the per- 
sonnel of the Armed Forces. While there certainly have been radical reforms in 
the American Court Martial system so as to bring it more nearly in harmony with 
the needs of the present citizens Army and Navy of a democratic country, it is 
startling to discover that the three continental countries above-named have ad- 
vanced further in this direction than have the United States or Britain. 
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The committee has discovered that among civilian and military lawyers alike 
there is a strong undercurrent of thought and opinion directed towards a complete 
revision of the present system, a revision which will alter and change it in a radi- 
cal degree. There are two schools of thought, each of which has many supporters. 
The first may be called the “civilian school’’ which, as to all offenses, would re- 
move the courts from military control, and would constitute them strictly civilian 
courts. The personnel of the courts, together with trial and defense counsel, would 
be civilian lawyers employed by the Government with permanent tenures. They 
would belong to the Defense Department and would be under the Secretary of De- 
fense. The protagonists of this plan will undoubtedly put it forward when the time 
appears to be propitious in Congress. 


The second plan aims at the abolition of the old established and present method 
of creation and appointment of military courts. These would be created within the 
Armed Services as independent judicial department or division which would con- 
tain permanent courts staffed by lawyer-officers who would be appointed for life 
and good behavior. Appointment to the General Courts Martial would be made by 
the President or Secretary of Defense from among qualified officers of the Judge 
Advocates General Corps of each of the Services. The plan would probably call for 
abolishing Summary Courts and the enlargement of the jurisdiction of Special 
Courts. Special Courts would be the subject of special treatment, the details of 
which are not complete. The General Courts, however, would try cases arising in 
all three of the Services and would be in such number as required and would sit at 
such times and places as designated by the Secretary of Defense to meet the de- 
mands and requirements of the Services. Many of these courts would be ambulatory 
or “traveling” courts while others would permanently sit at specific stations. Ac- 
companying the General Courts would be a cadre of trial counsel or defense coun- 
sel selected from the Judge Advocates General Corps. The efficiency reports of all 
officers engaged in servicing this newly created judicial department or division 
would be prepared by the Secretary of Defense and promotions and advancements 
would be made by him. 


The committee believes that due to the embryonic status of these revolution- 
ary plans or schemes it should go no further at this time than to report that they 
are in course of study and formulation. Further, the committee believes that it 
should not concern itself with their merits or demerits and that it should content 
itself with investigating and reporting on the Court Martial system as it now ex- 
ists under the Code. 


B. General Courts 


The evidence presented to the committee convinces it that under the Code 
there has been a great improvement not only in the functioning of the General 
Courts Martial, but of more importance, in the spirit in which they conduct their 
trials. This ultimate statement of facts is based upon the records coming before 
the Court of Military Appeals and from testimony of civilian trial lawyers. The 
influence of the Court of Military Appeals upon the general trial courts has been 
tremendous—an influence which has produced better trials, fairer treatment of the 
accused, and greater efficiency on the part of the Government in presenting its 
case. The Court of Military Appeals has also compelled a greater recognition of the 
right of defense counsel to act independent of command control and without fear 
of retributive action by higher command and has gone far in establishing the idea 
that Courts Martial are judicial tribunals in the true sense and not mere instru- 
mentalities of commanders to enforce order and discipline. There is testimony in 
the committee’s record from informed witnesses that the records of many of the 
trials reveal proceedings which were conducted in the finest tradition of the Ameri- 
can civilian court system. On the other hand, records reveal far too many trials 
which reveal complete lack of understanding of the spirit and objective of the Code 
and betray evidence that either trial counsel or defense counsel or both were ill- 
prepared to present their cases or did not possess reasonable legal knowledge or 
proficiency in their trial work. In all fairness, however, it should be stated that 
the evidence definitely points to the fact that both in the Air Force and the Army 
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there has been increased emphasis upon the importance of proper trial preparation 
and the proper roles of counsel. It is encouraging to report this improvement in 
trial technique—and in the understanding that the Code was intended to create 
for the Armed Forces a judicial system which would parallel the civilian system. 


Notwithstanding the general improvement in General Court trials, the evidence 
before the committee reveals several criticizable or irregular patterns or condi- 
tions which require correction. 


1. The President of the General Court. This title and position should be forth- 
with abolished. It is the last vestige of command control. The President is a vermi- 
form appendix which Congress should excise. Cases before the Court of Military 
Appeals reveal instances when the President usurped the function of the law offi- 
cer and arrogantly assumed control and direction of the court because of his su- 
perior grade or rank. The law officer should be given all power of control of the 
court as it sits as a judicial tribunal. It is notorious that in a military hierarchy 
that if the law officer (as is generally the case) is of junior grade or rank to the 
president that there is an unconscious subserviency by the former to the latter 
which should not exist in a supposedly impartial fact-finding body. While in a vast 
majority of cases the President of the Court has confined his activities to his proper 
sphere, the temptation of exceeding his powers is ever present. It should be re- 
moved and thereby the General Court will not carry any visible evidence of com- 
mand control. It must be remembered that “command control” of a court does not 
necessarily come from the outside; it can be exercised within the court itself and 
the President can, and in many instances has, become an effective means of its 
exercise. 


The committee, therefore, recommends that the pertinent articles of the Code 
and the relevant sections of the Manual be amended to the end that the office of 
President of a General Court Martial be eliminated. 


2. Law Officer. As previously stated, the law officer should be given (regard- 
less of his rank or grade) control and direction of the General Court as and when 
it sits as a judicial tribunal. His position should be assimilated as nearly as possible 
to the role of the judge in the civil courts. His powers and authority should include 
all of his present powers, and also those of the President of the court except the 
latter’s fact finding duties. There is evidence in the committee records that the 
law officers of the General Courts have in general performed their duties in a 
creditable manner, but there is also evidence that many of them, through lack of 
judicial skill and experience, have not attained the maturity of judgment which the 
office requires. The committee clearly recognizes the fact that the lack of perma- 
nency of the courts and the opportunity for law officers to serve continuously as 
judges have been and are the primary causes of some of the cited deficiencies in 
performances. 


Article 26 of the Code allows the law officer to consult with the Court on form 
of findings. H. R. 6583 proposes to enlarge this authority so as to authorize him to 
consult with the Court both on form of findings and the sentence. The committee 
opposed this amendment at the hearings before the subcommittee of the House 
Armed Services Committee of the House of Representatives. It is the confirmed 
opinion of the committee that not only should the law officer not consult with the 
Court as to the sentence, but it now goes further and would prohibit him from con- 
sulting with the Court on the form of the findings. The law officer should have no 
contact with the Court except in open sessions with accused and his counsel present 
and the trial record should include the verbatim report of the law officer’s colloquy 
with the Court in the same manner as is shown in civilian court records with re- 
spect to a jury’s request of a judge for further instructions and directions. No logi- 
cal or sound reason can be advanced in support of the idea that the court requires 
special directions or instructions either as to form of findings or as to the sentence 
or on any other matter which cannot be given in open session with accused and his 
counsel and the court reporter present. A civil judge cannot enter a jury room 
while the jury is deliberating, and can have no contact with the jury after it is 
sworn except in open court. Neither can the prosecuting attorney nor defense coun- 
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sel. A law officer should be subject to the same prohibitions. The proposal con- 
tained in H. R. 6583 which makes the ruling of the law officer final on all inter- 
locutory questions except the question of accused’s insanity has the approval of the 
committee. 


With the proposed increase in the authority and stature of the law officer of a 
General Court, such title should be changed so as to reveal his increased responsi- 
bility and dignity. 

The committee, therefore, recommends that Articles 26 and 39 of the Code be 
rewritten so as to eliminate the law officer’s authority to consult with Court on 
form of findings and that pertinent Articles of the Code and correlative provisions 
of the Manual be amended and amplified so as to include the increased powers and 
authority of the law officer resultant upon the abolition of the office of president of 
the Court. 


8. Instructions. The giving of instructions to the Court by the law officer in 
open session and particularly the mandatory instructions of Article 51(c) has un- 
doubtedly eliminated many of the evils of the old practice of permitting the law 
officer to participate in the secret deliberations of the Court whereat he gave in- 
structions as to the law of the case, which were never revealed to the accused. 
This archaic practice was responsible for many of the miscarriages of justice and at 
all times, left defense counsel helpless in his defense of the accused. As was to be 
expected, the new practice, as provided in the Code, at first produced many errors 
in the records which called for reversal of the judgment. However, the witnesses 
before the committee were almost unanimous in agreeing that due to the helpful 
suggestions and techniques of the Court of Military Appeals and also due to the 
preparation and distribution by the Services of Manuals of Instructions that revers- 
ible errors due to bad instructions were most noticeably decreasing. Certainly this 
new practice was a most needed reform and it has not proved as difficult of per- 
formance or as hurdensome as opponents of the plan predicted. The committee be- 
lieves that this matter of instructions should be left to the guidance of the Court of 
Military Appeals as it is peculiarly within its province and power. 


4. Sentences. (a) The committee finds that the practice which prevailed dur- 
ing World War II in many organizations of imposing sentences containing ridicu- 
lous and absurd periods of confinement—50 years, 75 years, and the like, has all but 
ceased. Of course, such sentences were reduced in practically all cases where they 
were imposed. The average soldier laughed at them. They had no deterrent effect, 
and only served to discredit the military justice system in the eyes of the public. 
The soldier did and does fear the two, three or five year sentences. Even in the 
Korean War few of such long periods of confinement appear in the sentences. This 
change is an indication that in judicial matters the Armed Services have become 
more mature and undoubtedly the Code has served to instill a better idea of the 
processes of justice in the mind of the average officer. 


(b) Sentences are now fixed and determined by the Court. In contested cases, 
there has been no suggestion that the rule be changed, and the committee finds no 
reason for any alteration of the rule. However, the Court of Military Appeals, the 
Judge Advocates General, and the General Counsel of the Treasury Department in 
their 1954 report recommended that in General Court Martial cases, where the ac- 
cused with the consent of his counsel requests and the convening authority approves 
a one-officer court, whose identity must be known to the accused in advance, be per- 
mitted to accept a plea of guilty and adjudge sentence in all but capital cases. The 
officer thus designated would have the qualifications of a law officer; must be certi- 
fied as competent for that particular duty by the Judge Advocate General of the 
Service concerned and have the rank of at least a Lieutenant Colonel or Com- 
mander. No such proposal is contained in H. R. 6583, which originated in the Armed 
Forces. Evidently such idea has been abandoned by the Armed Forces, although 
in their appearance before this committee the judges of the Court of Military Ap- 
peals affirmed their endorsement of the proposal. The committee admits that there 
is a strong argument in support of this proposal in view of the universal practice of 
the civil criminal courts which it would parallel. However, our investigation has 
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convinced us that the military legal system and those charged with its administra- 
tion have not reached that state of maturity of judgment which would allow us to 
support such a proposal. 


C. Special Courts 


1. H. R. 6583 proposed to amend Article 16 (2) by providing that a Special Court 
Martial may consist only of a law officer if, prior to the convening of the Court, the 
accused has so requested in writing upon advice of counsel, and the convening au- 
thority has consented thereto and the identity of the law officer is known to the 
accused in advance of the date of trial. It also proposes to amend Article 51 which 
pertains to voting and rulings of both General and Special Courts Martial by pro- 
viding that said Article shall not apply to a Special Court Martial consisting only 
of one officer, and that notwithstanding any other provision of the Code, the officer 
who is appointed to such Special Court Martial shall determine all questions of 
law and fact arising during the trial by such Court and shall, in the event of con- 
viction of the accused, adjudge an appropriate sentence. Other amendments of 
Articles consistent with the one-man court idea are also proposed by the bill. In the 
appearance of the committee before the Subcommittee of the Armed Services Com- 
mittee of the House of Representatives, these proposals were opposed on the ground 
that the so-called “consent” of the accused is illusory. The freedom of choice of the 
soldier or sailor is seriously limited by his environment and circumstances. While 
it is true that Article 25(a) is also to be amended so as to provide that the officer 
shall have the qualifications specified for a law officer of a General Court Martial, 
the committee believes that at present, at least, such amendment, rather than less- 
ening, would increase the opportunity for arbitrary exercise of power. It is true 
that the Court of Military Appeals in the 1954 Joint Report recommended this pro- 
posed amendment, but notwithstanding this recommendation, your committee does 
not agree. It believes that for the time being at least the status of the present Spe- 
cial Courts should remain as they are except that we have reached the conclusion 
that the president of a Special Court should be a lawyer and possess the qualifica- 
tions for a law officer as set forth in Article 26(a), and it so. recommends. 


2. The power of Special Courts to adjudge bad conduct discharges has been 
the subject of investigation and consideration by the committee. It has been dis- 
covered that bad conduct discharges carry with them a penalty almost equivalent 
to a dishonorable discharge. The evidence before the committee shows clearly that 
employers in civil life regard bad conduct discharges as equivalent to dishonorable 
discharges. Further, the evidence before the committee proves that punitive dis- 
charges inflict ferocious punishment although they are undoubtedly dictated in cer- 
tain cases. 


The indiscriminate use of punitive discharges is an evil which the committee 
cannot lightly regard. A punitive discharge will, in practically all instances, bar a 
veteran from Government benefits, but of more importance, destroy or seriously 
impair his entire career in civilian life. Employers of labor regard them an indicia 
of the character of the individual. There are certain offenses that deserve such dis- 
charges, and the committee would not, for one moment, argue in favor of their 
elimination. The problem, however, is not of easy solution because the evidence 
shows that in the issuing of bad conduct discharges there is not the same restraint 
displayed as in the cases of dishonorable discharges. Therefore, the authority of a 
Special Court to adjudge a bad conduct discharge has caused the committee deep 
concern. 


Article 19 provides there must be a complete record of the proceedings and 
testimony in such cases. Article 66 directs that such cases be reviewed by the Board 
of Review. Article 67 authorizes the Court of Military Appeals to review such judg- 
ments. These limitations are salutary and protective, but the committee, after re- 
view of all of the evidence before it has concluded that the Special Courts should 
be deprived of authority to adjudge bad conduct discharges and that the General 
Courts alone be vested with the power to adjudge dishonorable and bad conduct 
discharges, and it so recommends. 
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D. Summary Courts and Company and Mast Punishment 


1. Summary Courts cannot be treated without consideration of company or 
mast punishment. The Joint Report for 1954 of the United States Court of Military 
Appeals, the Judge Advocates General of the Armed Forces, and General Counsel 
of the Treasury Department, recommended that Article 15 of the Code be amended 
so as to increase the permissible punishments. The maximum would not exceed the 
forfeiture of one-half of one month’s basic pay per month for a period of two 
months in the case of an officer and the loss of one-half month’s pay for a period 
of one month or confinement up to seven days in the case of enlisted personnel. 
The present Article 15 allows, in the case of an officer, forfeiture of not to exceed 
one-half of his pay per month for a period not exceeding one month, and in the 
case of any other personnel, no loss of pay but in lieu thereof, withholding of privi- 
leges, restriction to specified limits, extra duty and reduction in grade. However, 
there is a special provision pertaining to the Navy which allows a person attached 
to or embarked in a vessel to be confined for a period not exceeding seven consecu- 
tive days, or confinement on bread and water or diminished rations not to exceed 
three consecutive days. H. R. 6583 proposed to increase the forfeiture for officers 
from one month to two months, eliminates the qualification as to a person being at- 
tached to or embarked in a vessel with respect to confinement and adds the right 
to impose forfeiture of not to exceed one-half of one month’s pay on all military 
personnel other than officers or warrant officers. This increase of company or mast 
punishment was opposed by the committee in view of the fact that there is no pro- 
vision for a satisfactory review of the punishment. It is true that under Article 
15(d) a person deeming his punishment unjust or disproportionate may appeal to 
the next superior authority. In general, this appeal has proved fruitless. It is very 
rare, indeed, that there is any change in the punishment. Under the old Article 104 
of the 1920 Code, company punishment was inflicted principally upon enlisted per- 
sonnel, although in time of war a general officer might impose upon an officer be- 
low the grade of Major a forfeiture of not more than one-half of such officer’s 
monthly pay for one month. The increase in company or mast punishment as set 
forth in Article 15 of the Code might perhaps be justified due to the change in the 
personnel of the Armed Forces. 


The committee views with suspicion any increase in the intensity of the pun- 
ishment that may be inflicted. It cannot at this time join in such recommendation. 

2. The Summary Court situation in the Armed Forces is far from satisfactory. 
It is difficult to distinguish between the actions of Summary Courts and of officers 
exercising company or mast punishment. A Summary Court cannot impose punish- 
ment exceeding confinement in excess of one month, hard labor without confine- 
ment in excess of 45 days, restriction to limits in excess of two months or forfeiture 
of pay in excess of two-thirds of one month’s pay. Of course, it has no power to ad- 
judge death, dismissal or punitive discharges. The Summary Courts of the Armed 
Forces resemble the police courts of civil life. They may be highly necessary, but 
their function has not been such as to inspire any great degree of confidence. The 
legal profession and the American Bar Association have been giving great atten- 
tion to the minor civil courts as they have recognized that the general public’s con- 
tact with courts for the most part is with these minor courts. The functioning of 
the Summary Courts of the Armed Forces has an indirect influence upon the stand- 
ard of military justice. It may be that eventually the Summary Courts should be 
abolished and their authority vested in Special Courts, but for the time being at 
least the committee does not recommend such action. Rather, it believes that the 
Summary Courts should be strengthened by requiring that a Summary Court offi- 
cer should possess the same qualifications as a law officer under Article 26(a). 

It is recognized that this recommendation is but a stop-gap suggestion but it 
is believed that such change in the stature of a Summary Court officer might have 
the effect of raising the dignity of the Summary Court. Fundamentally, the prob- 
lem arises out of the fact that a Summary Court officer in an organization performs 
his function only as a “side line” to his general duty. If the Commanding Officer 
of the organizations would adopt the policy of selecting an officer with the required 
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qualifications and make his sole duty that of a “police judge” it is believed that 
many faults of the Summary Courts would be removed. As supplemental to this 
action the Commanding Officer should provide the Summary Court officer with a 
court-room and a clerk, so that the atmosphere would be judicial. This is an exam- 
ple again of a problem of administration. No amount of legislation can correct this 
condition unless there is a keen realization on the part of the Commanding Officers 
that the Summary Court is a part of the Armed Forces judicial system and should 
be accorded the rank and dignity which a Court deserves. 


E. Appellate Review 


1. Boards of Review. In respect to the Boards of Review, each of the Services 
has set up under the Code Boards of Review consisting of three members in each of 
the offices of the Judge Advocates General. In the Navy one civilian has been as- 
signed to each Board; in the Air Force and the Army the personnel is purely mili- 
tary. 

The experience of witnesses who appeared before the committee seemed to in- 
dicate that there was little difference in the end result reached in any of the Serv- 
ices. The Air Force Boards write rather lengthy opinions. The Army Boards write 
“short form” opinions but the conclusions are more or less the same. Some at- 
torneys have expressed the view that it is a waste of time to appear before the 
Boards of Review. What we have stated with relation to the cases which go to the 
United States Court of Military Appeals, indicating the type of practice which that 
Court has been called upon to discourage, and the type of cases which come before 
the Court as outlined in Appendix C, to some extent indicates that the Boards of 
Review are not discharging their assignments properly. If they were, that type of 
case would never go as far as the Court of Military Appeals. The opinions of the 
Court of Military Appeals indicate that there is something lacking in the handling 
and disposition of cases by the Boards of Review as they are presently constituted. 


No evidence of any interference by The Judge Advocates General with the 
Boards of Review has been brought to our attention, but we have been reminded 
of the fact that the respective The Judge Advocates General, except in the case of 
the Navy civilians who are so employed, mark the fitness reports of the officers who 
sit. It takes little imagination to conclude that the wishes and general legal theory 
of The Judge Advocates General in respect to the manner in which cases should be 
handled and disposed of can be and probably are conveyed to the members of the 
various Boards to the extent that while the members of the Boards may not con- 
sciously strive to adhere to the desires and viewpoint of their Commanding Officer, 
there are instances where the result reached by a Board is not the same as that 
which would be reached if the Board members were free of fear of command retri- 
bution. The system must incite in the mind of each officer the knowledge that the 
possibility exists that if his conclusion does not meet with the approval of, or con- 
flicts with the desires of his commanding officer, he may receive a fitness report 
which will not contribute substantially, or to any degree, to his further advancement 
or promotion in the Service. 


One of the main difficulties with the Boards of Review as presently constituted 
seems to be that there is considerable rotation of the personnel of these Boards. 
This rotation is caused by the laws of Congress, specifically the “Manchu Act” 
which requires a change in station after the expiration of four years, approxi- 
mately, in any billet in Washington, D. C., for all officers in the Services. The result 
is that in the case of men who show themselves eminently qualified to be Board of 
Review members at the expiration of a period of four years, they must be trans- 
ferred to other. duties—to duties in many instances which they cannot perform as 
efficiently as those carried out by them while on the Board. Such a system unques- 
tionably is a waste of manpower and under such a system obviously the most 
qualified persons are not serving at all times. 

It is our conclusion that Boards of Review should be so constituted that a 
much more permanent status shall be enjoyed by each of the members of a Board. 
The Board members should have rank sufficient to enable them to be relatively 
oblivious to financial considerations and while we see no objection to rotation of 
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officers among the various Boards, it is our view that more permanent staffing of 
these Boards would be of great advantage to the Services and to the Nation. 

Because of what is stated hereinabove with reference to the possibility of 
influence of Commanding Officers on Boards of Review and after considerable 
thought, we have come to the conclusion that the Boards of Review should be re- 


moved from the immediate control of The Judge Advocates General in the individual 


Services. It is our belief that the Boards of Review should be placed in the Depart- 
ment of Defense, responsible solely to the Secretary of Defense; that officers who 
serve on such Boards be given permanent assignments to this duty in the Defense 
Department subject always, of course, to efficient performance of duty and good 
behavior and that the only control over their military performance of the duties 
assigned to them shall be that exercised when necessary by the Secretary of the 
Department of Defense. 

It is our position that the possibility of improper influence or influences of any 
kind on a person who in effect occupies a position of an appellate judge should be 
removed so that absolutely no opportunity for such influence can exist or even be 
hinted at. 

It is believed that such changes would contribute to these very desirable re- 
forms: 

a. Independence of the Boards of Review of the General Staff and of the line 

would be promoted; 

b. Substantial uniformity of decision would result; and 

c. Continuity of tenure of office of members of the Boards of Review would be 

promoted. 

Such changes would require the amendment and modification of many pro- 
visions of the Code. 

With respect to Boards of Review, the committee recommends: 


a. That they be removed from the offices of The Judge Advocates General and 
be placed under the direct supervision of the Secretary of Defense. 

b. That the “Manchu Act” be amended so that at least members of the Boards 
of Review as reconstituted in the office of the Secretary of Defense be not 
subject to its provisions. 

2. Certificates of Probable Cause. H. R. 6583 proposed an amendment to the 
Code, whereby the Court of Military Appeals is prohibited from considering a peti- 
tion for grant of review unless counsel representing the accused at his trial or be- 
fore the Board of Review, or Appellant Defense Counsel appointed by The Judge 
Advocate General if the accused was not represented by counsel before the Board 
of Review, or civilian counsel retained by the accused, certifies that, in his opinion, 
a substantial question of law is presented and that the appeal is made in good faith. 


The committee opposed this amendment before Congress. This provision was 
also opposed by all witnesses appearing before the committee, except Armed Forces 
representatives. This amendment was not included in the seventeen recommenda- 
tions of the 1954 report made by the United States Court of Military Appeals, the 
Judge Advocates General of the Armed Forces, and the General Counsel of the 
Treasury Department. It is a direct effort to limit the Court of Military Appeals 
in the exercise of its jurisdiction. In its original conception, as proposed by The 
Judge Advocate General of the Air Force, this certificate of probable cause could 
only have been issued by a newly created judicial appeals board in the office of The 
Judge Advocate General of the particular Service involved. (See the 1964 report of 
the Judge Advocate General of the Air Force.) 

The committee is of the opinion that any limitation upon the authority of the 
Court of Military Appeals to review records of trial would prove highly injurious 
to the process of military justice as implemented by the Code. The opposition of 
The American Legion to any such proposal should continue. 

3. Appeal Time. H. R. 6583 also proposed to reduce the time within which the 
accused must ask for a review by the Court of Military Appeals from thirty (30) 
days to fifteen (15) days. In support of such amendment, it is claimed by the pro- 
ponents thereof that time could be saved in the dispositior of cases by the Court 
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of Military Appeals. It is not necessary for the accused to deposit his notice of ap- 
peal with the Clerk of the Court but it is effective when transmitted through mili- 
tary channels. This was a highly necessary interpretation of the law. In all of the 
discussions before the committee, there was no evidence that this time reduction 
would effectively speed up the disposition of cases. The committee opposed the 
amendment before the committee of Congress and still does oppose it. 


4. Delays and Time Lag. All of the military witnesses vigorously protested 
against the time consumed in the military justice process which ends with the ac- 
tion of the Court of Military Appeals. The fundamental reason given for several of 
the amendments displayed in H. R. 6583 is to reduce this time lag. The committee 
finds that there is considerable time consumed in following through the processes, 
commencing with the preliminary investigation and ending with the action of the 
Court of Military Appeals. It must, however, exculpate the Court from any charge 
of being dilatory in its disposition of cases. It is true that there are several cases 
which the Court held under consideration for several months, but in each case there 
was an extraordinary situation which justified the Court in carefully considering 
its final action. The evidence shows that the great majority of cases are handled 
by the Court in a reasonably expeditious manner. We refer again to Admiral Rad- 
ford’s statement concerning the functioning of the Manual for Courts Martial. We 
repeat—delays for the most part are the result of the requirements of the Manual 
and not of the Code. 

The evidence displayed to the committee shows that it is while cases are in 
process in the Services that the greatest amount of time is consumed. For example, 
the committee was informed of one case where a period of approximately three 
months elapsed following the final decision of the Board of Review before the ac- 
cused was notified of the decision (R. 730). In making this statement, the commit- 
tee comprehends fully the problems and complexities involved in the trial and dis- 
position of cases before they reach the Court of Military Appeals. It is not at all 
certain that these delays are unreasonable when consideration is given to the fact 
that the Courts Martial are intended to administer justice and not act as mere in- 
strumentalities of discipline. The committee also takes notice of the fact that the 
same criticism is made of civilian criminal courts—a criticism which undoubtedly 
is justified in many instances. Notwithstanding this criticism, the committee asserts 
that speed is not the objective of any judicial process, be it civil or military. The 
end to be achieved is justice—justice both to the prosecution and the accused. If 
justice can be obtained with speed, it is to be commended, but if justice is to be 
sacrificed in order to attain speed, then speed is not justified. While some of the 
cases appealed to the Court of Military Appeals are without merit, within the whole 
volume of cases for which review is asked, there is certain to be a large number in 
which justice would be defeated if most careful and time-consuming review of trial 
proceedings were not had. The committee has concluded, after most careful study 
and consideration of this problem (and it fully understands the viewpoint of the 
Armed Services), that further examination and research must be given by the Court 
of Military Appeals and by the Armed Services in order to find a satisfactory solu- 
tion without impairing the jurisdiction and powers of the Court. It is again strongly 
suggested that there are provisions in the Manual which must be amended with the 
objective of eliminating time-consuming processes. In one respect, this problem has 
been the most troublesome which has been presented to the committee, but it has 
concluded that no amendment of the Code should be made at present which will 
change the methods of review. 

It strongly recommends that the Court of Military Appeals and the Armed 
Services and all other persons interested in military justice give time and effort to 
developing greater speed in the disposition of cases without sacrificing the rights of 
the individual accused, not only to a fair trial but also to an exhaustive review of 
the trial court’s action. 

5. Review by Appointing Authority. One of the unique features of the func- 
tioning of Courts Martial has been the review of the trial proceedings and action 
on the same by the appointing or reviewing authority. Out of this unique primary 
review has grown several obvious weaknesses. It is due to this review by the ap- 
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pointing authority that the idea originated that a Court was the personal repre- 
sentative of the appointing authority and that it was but an instrumentality of 
discipline. Further, this power of the appointing or reviewing authority over the 
proceedings and the sentence necessarily encouraged a certain amount of com- 
mand influence. These weaknesses are inherent. There have been many instances 
where Courts Martial have retreated from that statutory duty and have imposed 
maximum sentences in the belief that they will be reduced by the reviewing au- 
thorities, The committee has evidence in its record where ill-informed appointing 
authorities have indicated to trial courts that they should impose the maximum 
sentence, and that the appointing authority would, in the exercise of his judgment, 
grant clemency. Happily, however, under the Code, apparently there have been 
but few such cases, There can be no question but what this primary review by 
the appointing authority has been exercised in the majority of cases in a most 
judicial manner and has resulted in the reduction and amelioration of sentences. 
So long as the present method.of appointment of courts is continued, this primary 
review by the appointing authority is almost a necessity. Its elimination would 
require a complete reconstruction of the Courts. It is not at all certain that Con- 
gress, at the present time, would be willing to indulge in any such radical depar- 
ture from established precedent. Again, there is presented an example of the 
necessity of a wise and judicial action by the appointing authority who fully un- 
derstands the present military justice system and who is sympathetic to its objec- 
tives. It is believed that the present method works, in general, to the advantage 
of the accused. However, in the hands of an arbitrary appointing authority who 
does not comprehend or understand that Congress has erected a judicial system, 
this power is subject to grievous abuse. 

The committee makes no recommendation as to any change at this time, be- 


lieving there is involved the broader problem of the nature of the military judicial 
system. 


4. MANUAL FOR COURTS MARTIAL 


Except for the Table of Maximum Punishments (Article 56) and the Rules of 
Procedure and Evidence (Article 36) contained within the Manuel for Courts Mar- 
tial, many reputable legal authorities regard it only as a text book or an exposi- 
tion of law. There is a sharp division of opinion on this question and it must be 
frankly admitted that the Court of Military Appeals in a number of decisions has 
considered certain provisions of the Manual as possessing the dignity of a Con- 
gressional enactment. Appendix “D” summarizes numerous instances where there 
appears to be a conflict between dissertations in the Manual and the provisions of 
the Code. It also contains references to cases where the Court of Military Appeals 
has in instances struck down Manual provisions as being in conflict with mandates 
of the Code and in other instances it has sustained Manual provisions as not be- 
ing in conflict with the Code, and as correct expositions of military law on the 
particular subject. The latter cases show a tendency to read the Manual provisions 
as part of the statutory law. The committee at this time does not offer the fore- 
going as criticism of the Court, but only by way of illustration of the confusion and 
uncertainties which have arisen in attempting to administer the Code as elucidated 
in the present Manual. 


The Manual is in truth an Executive Order of the President promulgated pur- 
suant to delegated authority (Articles 36 and 56) and a most serious Constitutional 
question has always existed as to the power of Congress to delegate authority to 
the President (with due regard for his dual capacity as Commander in Chief) to 
promulgate rules and regulations which pertain to substantive law as distinguished 
from the procedural detail (Ex parte Quirin, 317 U. S. 1, 25-26; Ex parte Milligan 4 
Wallace 2, appear to limit the “commander in chief’s’’ function to “the command 
of the armed forces and the conduct of campaigns” except as Congress under the 
“necessary and proper clause” may otherwise provide.) However, by long stand- 
ing tradition and practice it has been accepted that the promulgation of the Man- 
uals for Courts Martial by the President is a valid exercise of delegated authority, 
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particularly since Congress has required that the rules and regulations as set forth 
in the Manual be reported to it (Art. 36). 

It is notorious that the present Manual was the product of the Armed Forces 
and was prepared by them. Undoubtedly it was approved by them before being 
submitted to the President. Whether the President made alterations in the sub- 
mitted draft the committee is, of course, unable to state, but it is believed that the 
Manual in its present form is substantially the same as prepared by the Armed 
Forces. Changes and amendments of the Manual necessarily come from the Armed 
Forces. As an example of amendment, the committee refers to Executive Order 
10565 dated Sept. 28, 1955 (whereby paragraphs 76a and 122c of the Manual are 
amended) which provides that if an accused is found guilty of an offense or of- 
fenses for none of which dishonorable discharge is authorized, proof of three or 
more previous convictions during the year next preceding the commission of the 
offense of which accused stands convicted will authorize a sentence of dishonorable 
discharge, forfeiture of all pay and allowances, and if confinement otherwise author- 
ized is less than one year, confinement at hard labor for one year. Here is a revo- 
lutionary method of determining severity of sentences. Three convictions by a 
summary court (within the year) of simple AWOL each for a few days authorizes 
the Court to impose a terrific punishment in form of dishonorable discharge for an 
offense for which the law authorized no such punishment. 

Without entering into a discussion of the legal problems created by this amend- 
ment to the Manual, the committee suggests the Court of Military Appeals and 
the Federal civil courts will be offered opportunities to pass on the validity of this 
amendment. Assuming eventually it will be declared valid by the courts, the fact 
remains that it is an example of the process of the military mind in dealing with 
a problem, which certainly belongs to Congress for solution and not to an adminis- 
trative or executive agency of Government. 

The committee hereinbefore has expressed its opinion that many of the alleged 
shortcomings in the Code may be attributed to the Manual for Courts Martial. We 
have set forth the opinion of Admiral Radford, the Chairman of the Joint Chiefs 
of Staff, in this connection. 

In the past we have suggested that, since the Manual was the product of com- 
promise between views of the Army, the Navy and the Air Force, it is natural to 
expect some confusion therein. We have suggested that the real difficulty in mili- 
tary justice “does not lie within the Code but lies within the Manual for Courts 
Martial under which the Code is administered. Whether the Manual was the prod- 
uct of deliberation or of ignorance, is difficult to state; but if one were trying to 
sabotage the Uniform Code of Military Justice one could not have devised a more 
artful or a better means for so doing than is provided by the Manual.” 

We have further suggested before Congress that the present Manual should 
be replaced by a new one. We have not been convinced otherwise by anything 
brought to our attention. Indeed, we have been, we believe, entirely justified in our 
previous statements by the information gained upon additional research. We have 
gathered a number of the instances where the Manual is inconsistent with the 
Code—in some cases to the point of vitiating or nullifying the provisions of the 
latter—instances of obviously erroneous definitions of the intent of a particular 
Article of the Code. In fact, the Manual is a document which sets forth concepts 
at variance with the spirit and letter of the Code, and at variance with the intent 
of Congress and the American people. (See Appendix “D”’.) 

We therefore conclude that the present Manual for Courts Martial should be 
rewritten with a different concept in mind from that of its authors. It should be 
written from the standpoint of a person sympathetic to the Code, and the prin- 
ciples of American justice but who, at the same time, desires to maintain a strong, 
vigorous and capable military establishment. 

We recommend that legislation be enacted directing rewriting of the Manual 
and in that regard Articles 36 and 56 should be amended so as to direct that no 
rules of or concerning substantive law or evidence, no definitions of crimes or ele- 
ments of a crime, except military offenses, should be included therein. The statute 
should affirmatively direct that in cases other than those involving military of- 
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fenses, the rules of the Federal civil courts pertaining to evidence and interpreta- 
tion of statutory law should control; that procedural rules should be prepared by 
and under the direction of the Court of Military Appeals; that The Judge Advocates 
General of the Armed Forces should prepare expositions of strictly military offenses 
for inclusion in the Manual, and that the entire Manual before submission to the 
President for action shall bear the approval of the Court of Military Appeals; said 
approval being indicated by a formal order of court. 


5. UNITED STATES COURT OF MILITARY APPEALS 


Public Law 506 of the 81st Congress adopted on May 5, 1950, effective on May 
31, 1950, established the Court of Military Appeals. It will be hereafter referred 
to as “the Court.” 

The foregoing Act established for the first time in the history of the United 
States a Civilian Court to review the proceedings of Courts Martial. 

The Court consists of three Judges appointed by the President for terms of 
5, 10 and 15 years, subject to confirmation by the Senate. The Code further pro- 
vided that no more than two of the Judges should be from the same political party. 
The Code further gave the President the power to designate one of the three as 
the Chief Judge and the power of removal after a hearing for neglect of duty or 
upon mental or physical disability, but for no other cause. The President may desig- 
nate Judges of the United States Court of Appeals to sit on the bench during the 
disability of any of the Judges. 

Article 67 reads as follows: “The Court of Military Appeals shall review the 
record of the following cases: 


“1. All cases in which the sentence, as affirmed by a Board of Review, affects 
a General or Flag Officer or extends to death; 


“2. All cases reviewed by a Board of Review which the Judge Advocate Gen- 
eral orders forwarded to the Court of Military Appeals for review; and 

“3. All cases reviewed by a Board of Review, in which, upon petition of the 
accused and on good cause shown, the Court of Military Appeals has 
granted a review.” 


We find that as of April 14, 1956, from the inception of the Court, 8,340 cases 
have been before the Court, under this Code. Thirty of|these cases came to the 
Court under the Mandatory Section, above referred to, twenty-nine of which were 
from the Army and one was from the Air Force; none was from the Navy or 
Coast Guard. 


Two hundred eight (208) of these cases were certified to the Court by The 
Judge Advocate General, sixty-eight from the Army, one hundred sixteen from the 
Navy; nineteen from The Judge Advocate General of the Air Force and five from 
the General Counsel of the Coast Guard. The remainder of the cases (8,194) 
reached the Court under Section 3, which gives the accused on good cause shown, 
the right to appeal to the Court for a review of his case. Of these 8,194 cases, 778 
of them were granted Certiorari, approximately 10 per cent of all the cases sub- 
mitted to the Court since its inception. 


From the information submitted to us, we find that the average time from the 
trial of a case, until the case is docketed in the Court of Military Appeals from the 
Army was 143 days. The Court of Military Appeals disposed of the cases from the 
Army in an average of 57 days, computed from date of docketing and final deci- 
sion. The cases from the Navy averaged 185 days from the trial until the time it 
was docketed in the Court of Appeals. The Court of Military Appeals disposed of 
these cases on an average of 58 days. The cases submitted to the Court from the 
Air Force averaged 163 days from the trial, to the time they were docketed. These 
cases were disposed of in an average of 46 days. Cases received by the Court from 
the Coast Guard, required an average of 141 days to be docketed and were dis- 
posed of by the Court in an average of 78 days. 
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It appears to your committee that many of the delays complained of in the 
administration of the Code were occasioned by the Armed Services rather than by 
the Court. 

The movement to take the Court out of existence or to so emasculate the 
Code to the extent that it would be no longer workable is probably much more 
deeply rooted in certain branches of the Armed Forces, than was realized by this 
committee at the beginning of our investigation and the interviewing of witnesses. 

Of course, we are familiar with the speeches made at Chicago by two of The 
Judge Advocates General before the House of Delegates of the American Bar Asso- 
ciation, and to the Judge Advocates’ Association, which advocated abolishing the 
Code. This is further evidenced by the fact that the three Judge Advocates Gen- 
eral and the three Judges of the Court of Military Appeals conferred for study 
of and to suggest necessary amendments to Congress to the Code. The Hon. 
George W. Latimer, Judge of the Court of Military Appeals, pointed out to this 
committee in testimony before it that the entire attitude of The Judge Advocates 
General at the study conference seemed to be, to use his words, “well, let’s see 
what we can do about getting this back into the Services again’”—which denotes 
a determination to regain the power to control Military Justice. (R350) 

The proposed amendment to Congress in H. R. 6583, which would put the 
burden on an accused to show cause why he should be permitted to appeal, points 
up this apparent desire. If enacted very few cases, if any, would reach the Court 
of Military Appeals. 

We conclude, therefore, that the Armed Forces have definitely determined to 
abolish the Court of Military Appeals or to so minimize its effectiveness that it 
would be merely a rubber stamp for the Military. 

Witnesses before this committee were almost unanimous in the opinion that 
the Court should be maintained at all costs and urged that The American Legion 
employ its maximum influence to perpetuate the Court of Military Appeals in its 
present form. 

There were those who, in 1949 and 1950, had opposed the enactment of the 
Uniform Code of Military Justice, and who appeared before us and stated in retro- 
spect that their judgment had been erroneous in opposing the Code including the 
Court of Military Appeals. 

It is the unanimous opinion of this committee that the Code is workable in 
time of war. There appears to be nothing to prevent separation of the Court of 
Military Appeals into several divisions to serve in several theaters of war; provided, 
of course, adequate personnel were made available. In the event of war, it would 
require the lapse of from 100 to 150 days before the case load would become un- 
duly burdensome, which would provide sufficient time for the Congress to remedy 
the situation by legislation affording adequate judicial machinery. 

However, we believe, in view of the latter part of the resolution which author- 
ized the establishment of this committee, that we should present in this report 
some of the complaints which our investigation elicited. 

Furthermore, we conceive that it is impossible to discuss the question of Mili- 
tary Justice without some exploration of the action and administration of the 
Court of Military Appeals. 

It is not believed that even the Judges of the Court themselves would claim 
that it is a perfect Court. Certainly it has defects. We have been informed by 
various persons of what we conceive to be justifiable complaints against some of 
the Court’s decisions. There have come to our attention criticisms of the Judges 
individually but it is felt that some of these may well stem from personal re- 
actions and may well be the exercise of the prerogative of every lawyer who has 
lost a case to criticize the offending Judge in the local tavern. 

One of the main complaints from lawyers, both from within and without the 
military, has been that the Court generally has gone too far in upholding doubt- 
ful convictions and in approving questionable practices. It is noted that two of 
the Judges have expressed the view that men in the military are not entitled to 
constitutional rights except as re-enacted by Congress in the Code! (Sutton 3:220, 
Deain 5:44, Clay 1:74). One Judge has spoken of the loss of constitutional rights as 
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“the compulsion by necessity” (Sutton 3:220). It has been held that confrontation in 
a capital case can be waived (Houghtaling 2:230)—a conception contrary to the 
accepted Federal rule: and the Court adopted a conception of double jeopardy 
(Zimmerman 2:12) that conflicts with the doctrine of the U. S. Supreme Court 
in Wade vs. Hunter, 336 U. S. 684. 


The Court overruled the U. S. Supreme Court’s holding in the Hirshberg case 
(336 U. S. 210) by authorizing trials for offenses in a prior enlistment. (Solinsky 
2:153). The Court upheld compulsory self-incrimination in one case but held that 
another trial would be a waste of time (Moore 4:207). It has approved lack of con- 
frontation by approving use of depositions (Sutton 3:220) and on evidence given to 
a Court in the absence of the accused (Velez 4:183). It has approved depositions in 
capital cases (Horner 2:478, Young 32:470), which is contrary to the provisions of 
Art. 49 of the Code, with one Judge noting that a deposition was a statutory ex- 
ception to the constitutional right of confrontation. (Young supra.) 


The Court has upheld many times provisions of the Manual as the “Service- 
man’s Bible” even though the Manual conflicts in many places with the Code and 
the intent of Congress, as the Court itself has pointed out. 


It is claimed that the Court has shifted the burden of proof to an accused re- 
quiring him to prove innocence to the extent of showing that a certain act was 
performed with authority in a case where he was charged with doing the act “with- 
out authority,” on the theory that it was easier and more convenient for him to 
carry this burden than for the Government to prove lack of authority (Blau 5:232, 
Gohagan 2:175, Bennett 4:209 and see the concurring opinion in Anderton 4:354, on 
the failure of the accused to furnish an explanation). It is claimed that the Court 
abridged the constitutional right to bear arms by holding such to be an offense even 
though no law or regulation forbidding the carrying of arms was extant (Thomp- 
son 3:620). It is stated that the Court has been distinctly pro-military in uphold- 
ing jurisdiction of civilians (Weiman 3:216, Marker 1:393, Garcia 5:88). (However, 
the Supreme Court of the United States has taken the same attitude in the Covert 
and Krueger cases decided in June of this year.) 


It is also alleged that the Court has refused to extend the full faith and credit 
clause to a bona fide decree of a State court (Johnson 3:725). Substantial criticism 
has been leveled at the Court for its decisions in Deller 3:409 and O’Neil 3:416. 
These men were tried and convicted of aggravated absence without leave but the 
Court held that they were guilty of desertion although they were never convicted 
by a Court Martial of that offense. The Court noted that the claim that Counsel 
did not have an opportunity to argue the question of the legality of such conviction 
was “without significance” since there was merely a question of law involved. 


Complaints have been made that the Court has several times upheld convictions 
on theories never advanced at the trial or other levels (Hainson 5:208, DeLeo 5:148, 
Manuel 3:739), a practice not permitted in Federal Courts. See Bollenbach U. S. 
326 U. S. 607. 

It is also claimed that the Court has become involved in prolonged theoretical 
discussions which at best, are confused and in the view of some people, make no 
sense (Biesek 3:714, Josey 3:767, Johnson 3:725, Veleg 4:183, Gibson 3:512). Many 
complaints have been made about the length and number of opinions per case 
in view of the numerous concurrences and dissents by the Judges. 

We have collected a group of cases in Appendix “C” attached to this report 
which contains some of the cases referred to above but many in addition thereto 
which demonstrate the type of case handled by the Court. 

As stated above, we are of the opinion that the complaints in many of the 
instances set out are justified. We feel that if we as lawyers were seated on the 
Court we would arrive at different conclusions. However, we are thoroughly cog- 
nizant of the fact that the Court of Military Appeals is plowing new ground. It is 
faced with the problem of, in a few years, expounding and setting out concepts 
which are radically at variance with those which have existed for 175 years or 
more, and it must guard against the possibility that any opinion enunciated by it 
will be destructive of the discipline which must be maintained in order to afford 
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certainty that our Armed Services will be effective fighting units, should a war 
arise. 

There has been a recent addition to the Court because of the death of one of 
the original members thereof. It is believed that time will congeal the legal ra- 
tionale of the Judges of the Court of Appeals and that further years of experience 
with the Code will furnish decisions which are less likely to raise objections of the 
nature of those outlined above. 

In order that we may avoid any possible misunderstanding, however, we repeat 
again the Court of Military Appeals is a splendid creation of the Congress. We 
feel it is the most salutary advancement ever made in the field of military law. 
Nothing which we have said herein should be construed by any person as being 
anything but the highest endorsement of its continuance. The shortcomings of the 
Court are of such nature as to be expected of any judicial body which is engaged 
in a great reform. 

The members of the Court stated to your committee that they desired no 
statutory action which would enable the Court to weigh the evidence, resolve con- 
flicts therein and to judge of the credibility of witnesses. The Boards of Review 
now possess this authority. 

This attitude is directly contrary to a rising sentiment (at least in capital 
cases) now abroad in the Civil jurisdictions, Several States either by Constitutional 
Amendment or statutory enactment have increased the function of their highest 
appellate tribunal to compel such courts to review the facts as well as the law. 
In fact many courts, where such practice is not recognized as binding upon the 
Appellate Court, in effect reach the same result by deciding cases on the basis that 
“substantial evidence” is not present in the record to justify a conviction. 

Notwithstanding the attitude of the Judges of the Court of Military Appeals 
we conclude that the Court should, by statute, be authorized to weigh the evidence, 
resolve conflicts therein and judge of the credibility of witnesses. 


6. DISCHARGE PROCEDURES 


It has come to our attention that the Services have effected many discharges 
in the past few years since the inception of the Code without resort to any legal 
proceedings. These discharges are given out for medical and for many other rea- 
sons. 

Tt is realized that a military organization, particularly under a system where 
men are drafted, many times acquire the services of misfits and persons who are 
for physical or mental reasons unable to serve properly in such an organization. 
It is further realized that medical examinations prior to induction may not expose 
the particular difficulty which subsequently causes the failure of the individual to 
fit into the military organization. However, we conceive that it is grossly unfair 
to American youth to induct them into the military or Naval Services and shortly 
thereafter discharge them under conditions which attach to them a stigma which 
lasts throughout their lives. 

Our complaint is that many of these discharges which we shall lump together 
under a term “administrative” are handed to servicemen without any hearing 
before the board, court or tribunal of any kind. Many people in civilian life are 
wary of employing a young man who, for example, has received any type of ad- 
ministrative discharge from the Services. They are loathe to hire a young man 
who has been in the Service and cannot show a certificate indicating an Honorable 
Discharge or a Discharge under Honorable Conditions. Many administrative dis- 
charges have been given servicemen because some superior officer believed it is for 
the good of the Service that they be severed from Service in this fashion. 

There have been witnesses who have appeared before us who have stated that 
the Services have resorted to administrative discharges to circumvent the Code of 
Military Justice perhaps on the theory that such discharges are not reviewable by 
the Court of Military Appeals or any other board or tribunal outside the Service. 

As we have stated in the past, many military people do not seem to realize 
the effect of a bad conduct, dishonorable or other discharges from the military 
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or Naval service which is not an Honorable Discharge, or one under Honorable 
Conditions. Some method must be set up to eliminate the apparently indiscriminate 
awarding of discharges other than Honorable, or under Honorable Conditions. If 
a person is properly convicted of a crime in accordance with the laws of the land 
and the proper authorities determine that a bad conduct or dishonorable discharge 
should be meted out to the offender, such punishment is just and deserved. How- 
ever, in the many cases which have occurred where no hearing of any kind has 
taken place and a person is severed from the Services with an administrative dis- 
charge, he has been unable to attend schools because the schools will not admit 
him; he has been unable to obtain jobs and thus his career is blighted, sometimes 
for reasons over which he has no control. The American people believe a hearing 
is a necessity before a punishment is handed out to an individual. Any discharge 
other than Honorable or one under Honorable Conditions is a punishment. 

It is, therefore, the recommendation of the committee that no discharge of any 
type except an Honorable Discharge, or one under Honorable Conditions, may be 
given to any person once properly inducted into the military service, unless and 
until the circumstances of the dismissal have been reviewed by a Board of civilians 
which Congress should set up for the sole purpose of reviewing such discharges. 

In view of the fact that The American Legion has strongly favored Universal 
Military Training and that because of its diligent action National Security Train- 
ing Act was enacted (by which all American youth is subject to military training of 
one kind or another) it is most important that The American Legion insure to the 
mothers of America that their boys will return to civilian life after any military 
service under the same aegis as that which put them into the Service. In short when 
civilians put them in, for example by means of Draft Boards, then civilians should 
review the type of discharge received, if said discharge is one other than Honorable 
or under Honorable Conditions. 

In this connection, it is pointed out that the experience of many practitioners 
before the Board for the Correction of Military Records and the Board for the 
Review of Discharges and Dismissals, set up in the various services following World 
War II, has been unsatisfactory and sorely disappointing. While the experience of 
different Services varies, the general experience has been that little, if anything, 
is accomplished by these Boards towards righting or remedying wrongs which have 
occurred. In fact, some attorneys feel that it is a complete waste of time to take a 
case before any of these Boards. We suggest that the personnel who staff these 
Boards constitute a considerable number of individuals who, since they are not 
accomplishing much in the way of rectifying errors which have occurred, could 
well be employed in other pursuits. 

It is believed that the criticism with regard to the operation of these Boards 
stems from the interpretation, administratively arrived at by The Judge Advocates 
General of the various Services, as to the nature and scope of the work of the 
Boards. In short, since the Board for the Review of Discharges and Dismissals and 
the Board for the Correction of Military Records, must pass upon a case or record 
which previously has been processed in the Office of The Judge Advocate General, 
and since the Offices of the Judge Advocates General have control over these Boards 
by way of assignment of officers and personnel, the Boards are often reluctant, if 
indeed they do not find it impossible, to overrule a conclusion reached by their su- 
perior officer. 

These Boards could perform a most useful function if intelligently and fear- 
lessly administered and operated. However, under the rules set up by the Judge 
Advocates General, and the other circumstances indicted above, which restrict the 
Boards in many respects, it is difficult to understand how the Boards can do much 
else than confirm actions already taken by the Services involved. To overrule the 
action is to admit that error existed. Experience has shown that the Military and 
Naval Services are somewhat reluctant at any time to admit errors. 

It is further realized that the Secretaries of the various Services have the 
power and right of review of the actions of the Boards. In fact, the Boards are 
answerable to them. On the other hand, with the tremendous volume of adminis- 
trative detail which falls to the lot of any Secretary of the Services, in these de- 
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tails much work of this nature is delegated to subordinates, many of whom are 
assigned to the work by The Judge Advocates General. Overruling of the action of 
a Board or of The Judge Advocates General, even by a person acting in the capacity 
of a delagee of the Secretary of a particular Service would not be conducive to 
Subsequent promotion. 

Your committee recommends that the Congress conduct an investigation into 
the activities of the Boards of Review of Discharges and Dismissals, and the Boards 
for the Correction of Military Records at the earliest possible time. We recom- 
mend that close attention be directed to the question as to whether or not said 
Boards have been carrying out the intent of Congress. 


7. MISCELLANEOUS 


(A) Rehabilitation Procedures of the Air Force 


The committee desires to commend the Air Force on its experiment in reha- 
bilitating convicted military personnel in the endeavor not only to return them to 
effective military duty but also to return them to civil life with a fair prospect of 
becoming productive, law-abiding citizens. Its program of rehabilitation, known as 
the “Amarillo Program” deserves the highest commendation. 

Some five years ago, Generals Harmon and Kuhfeld selected and procured the 
use of the Amarillo Air Force Base as a place of retraining convicted enlisted air- 
men. It is in truth a training command where men are given mechanical as well 
as other service training. It has no fence around it and it has no guards with guns. 
There is but a minimum of custodial’ guard. The staff contains social workers, 
psychiatrists, penologists, and experts in behavior difficulty. There is a preliminary 
screening process, but a convicted man can be sent directly from his base to Ama- 
rillo. Forty-two bases are participating~in the program which has four phases. 


The first phase is that of indoctrination. The second phase involves military 
teaching and instructions concerning our Government and its institutions. At the 
end of this phase, and in phase three, the men are reclassified so as to fit them into 
a proper category of activity. In phase four, they are sent out to the base to per- 
form the particular task for which they have been trained. Seventy-six per cent 
of the men sent to Amarillo are restored and restored successfully. At the end of 
the fourth phase, the unexpired portion of their punishment can be remitted and 
the man sent to duty. He is never returned to his old outfit. 

Even though the “Amarillo Program” is still in the course of experimentation 
it has received the commendation of many leading penologists and there is every 
prospect that it will become a permanent institution, at least in the Air Force. 


The philosophy supporting this experiment was expressed by General Kuhfeld 
thus, “When we are talking about this restoration and rehabilitation problem, we 
are not talking about kids that spit on the sidewalk or go AWOL, we are talking 
about the gamut of this thing. Our view is this—that unless you get the sex of- 
fenders, and there you have an entirely different proposition, or drug offenders, and 
there you are in a different ball park—that unless you get into that class of crime, 
we are saying that the crime the fellow commits doesn’t determine whether or 
not he is a restoration or a rehabilitation potential. It is the individual, his back- 
ground, his make-up and character, and not what he did, and that is the way we 
are trying to administer the program.” 

There are at present about 250 men at Amarillo. The average age of a trainee 
is about 23, although there are many youngsters of the ages of 17 and 18. It is an 
Air Force operation. The Army is, at present, endeavoring to establish a similar 
camp at Camp Gordon. The committee was furnished no evidence as to its prog- 
ress or success. 

In conclusion, the committee congratulates Generals Harmon and Kuhfeld for 
their enlightened endeavors. They point in the right direction, and with reason- 
able understanding and encouragement the experiment should succeed. Its value 
lies not only in the military rehabilitation of the individual but also in his rehabili- 
tation as a law-abiding, productive citizen. 
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General Harmon has stated that this program has not been applied insofar as 
officers are concerned. There are, as must be obvious, many reasons why the pro- 
gram cannot be made applicable to officers, but it is believed some research and 
consideration should be given to extending the program to include officers. 

It is the recommendation of this committee that the Congress enact legisla- 
tion which will give statutory authority to insure the continuance of the Air 
Force “Amarillo Program.” Such Congressional action should also extend the pro- 
gram to the Army, the Navy and the Coast Guard. 


(B) New Judge Advocate General of the Navy 


Since the committee has held its last meeting, the President has appointed a 
new Judge Advocate General of the Navy in the person of Rear Admiral Chester 
Ward. We have heard nothing but words of highest praise concerning his ability 
and accomplishments as a Legal Specialist in the U. S. Navy and in private prac- 
tice as a lawyer. 

The President is to be congratulated on the appointment made. 


We are confident that morale will rise in the Navy’s legal organization as a 
result of this appointment. We feel, however, that we have pointed out hereinabove 
to Admiral Ward many of the defects in the system over which he now has con- 
trol. We sincerely hope that he will take immediate steps to eradicate the many 
deficiencies existent therein and that he will institute reforms which will bring the 
entire Navy Legal Service to the point where the public will have for each and 
every officer in the Navy legal group that degree of respect in which Admiral Ward 
is now held. 

(C) In submitting this report, the committee respectfully suggests that funds 
be provided which will permit its publication in pamphlet form in sufficient num- 
bers to permit a reasonably adequate circulation thereof. 


(D) Continuance of Committee 


In view of the recommendations made by the committee toward enactment of 
curative legislation by Congress, its opposition to proposed legislation, and the possi- 
bility that additional legislation may be suggested from time to time which will 
derogate against the Code and the Court of Military Appeals to the disadvantage of 
the Nation, this committee, or an equivalent thereof, should be continued and au- 
thorized to advise and consult with the National Security Commission and the Na- 
tional Legislative Commission, concerning matters pertaining to Military Justice. 


Respectfully submitted, 


FRANKLIN RITER, Chairman, Utah 
JOHN J. FINN, D. of C. 
CARL E. MATHENY, Michigan 
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APPENDIX "A" 


Resolution No. 172 in its entirety reads as follows: 


Whereas, The American Legion played a vital role in the enactment of the 
Uniform Code of Military Justice, 50 U. S. C. (Chap. 22), 551-736; Act of May 5, 
1950; Public Law 506, 81st Congress, and now retains a profound interest in all 
matters affecting said Code; and 


Whereas, Since the Code has now been in effect five (5) years, there may be 
experience which would indicate necessary or desirable amendments, inclusive or 
exclusive of those suggested or recommended by the military or naval services; and 


Whereas, The Army, Navy and Air Force, as evidenced by pronouncements 
through official channels and by public statements of persons in authority in said 
Services, are conducting a vigorous campaign, complaining that the Code is un- 
wieldy, expensive and impracticable among other things, and to amend various 
provisions of the Code; and 

Whereas, Many of the amendments and changes sought and recommended by 
the military and naval Services may serve to emasculate the Code in its provisions 
set up to safeguard the rights of individuals affected by the Code; and 

Whereas, The American Legion in national convention assembled, October 10- 
13, 1955, Miami, Florida, should be fully informed on all aspects of the administra- 
tion of the Code in order to propose to the Congress of the United States, if such is 
the will of the convention, any necessary or desirable changes in the Uniform Code 
of Military Justice, or to take whatever action The American Legion deems ad- 
visable in the light of the facts it may be able to obtain from an objective, un- 
biased survey of the Code itself or the administration thereof since its enactment; 
now, therefore, be it 


Resolved, That the National Commander of The American Legion shall ap- 
point a committee of lawyers to: 


1. Conduct a survey of the operation of the Code since enactment to determine 
whether amendment thereof is desirable or necessary and, if so, to recom- 
mend to the next national convention of The American Legion such neces- 
sary and proper amendments; and 

. To investigate and report to said national convention its findings as to the 
aforesaid complaints and charges made, and amendments to the Code sug- 
gested, by military and naval personnel and establishments with the view to 
determining the truth or accuracy/ of the charges, the validity of all com- 
plaints and the necessity for amendments suggested or recommended by 
these sources; and 

3. To investigate and report to said national convention its findings as to the 
work of the United States Court of Military Appeals for the purpose of ascer- 
taining its effectiveness in carrying out the spirit and the letter of the Uni- 
form Code of Military Justice. 
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APPENDIX "'B" 


At its Twenty-eighth Annual Convention, held at San Francisco, California, in 
1946, by Resolution No. 284, The American Legion indicated that it favored a gen- 
eral overhauling of the courts martial system and made the following recommen- 
dations: 


1. That the administration of justice in the Army and Navy be placed in the 
hands of trained personnel. 

2. That enlisted men not under officers concerned, as well as officers, be rep- 
resented on the courts martial. 


3. That the Articles of War be revised so as to provide a better definition of 
crimes and the punishment therefor with a view toward uniformity. 


At the same convention a resolution was adopted requesting that The Ameri- 
can Legion petition Congress for the immediate enactment of legislation authorizing 
or granting a reviewing party (1) directed to review immediately and empowered 
to revise sentences of court martial of these serving such sentences and (2) em- 
powered to revise sentences already executed whether or not said sentences are 
a result of general court martial or otherwise. 


The following Resolution No. 99 with reference to military law and justice in 
Armed Services was adopted by the National Executive Committee of The Ameri- 
can Legion at its meetings held May 3-5, 1948, at Indianapolis: 


Whereas, There has been effected a merger of the Armed Services; and 


Whereas, Under the system of military law and justice presently existing and 
immediately contemplated, there are or will be a Judge Advocate General in each 
of the Army, Navy and Air Force; and 

Whereas, The American Legion, interested not only in the economical but also 
adequate and capable administration and disposition of legal matters, sees no reason 
for the maintenance of three separate legal systems in the Armed Forces; now, 
therefore, be it 


Resolved, That the Congress of the United States before enacting legislation 
presently pending in bills presented by the Army revising the Articles of War and 
by the Navy revising the Articles for the Government of the Navy be called upon 
to instigate an investigation of the present system to the end that more equitable 
and just disposition of courts martial cases be had; that past injustices in the said 
system may be remedied; that the preferential treatment of officers of the Regular 
Services over officers in the Reserves in the matter of retirement benefits may be 
abolished; that preferential treatment of officers over enlisted personnel in regard 
to courts martial be abolished. 


That the Boards for the Review of Discharges and Dismissals set up under the 
G. I. Bill and the Boards for the Correction of Military Records for the Review of 
Discharges and Dismissals set up under the G. I. Bill and the Boards for the Cor- 
rection of Military Records set up under the Reorganization Act (Public Law 601, 
79th Congress, Section 207) be made to act in accordance with the will of Congress 
and the people; and 


That consolidation of all legal offices of the Armed Forces may be effected and 
in the future be carried out under one head. 


The following is the text of Resolution No. 750 with reference to military and 
naval justice In the Armed Services, adopted by the 30th Annual Convention of 
The American Legion at Miami, Florida, in 1948: 

Whereas, The Senate of the United States has passed a Draft Act to which it 
has appended an amendment providing for a revision in the system of military 
justice in the United States Army and Air Force; and 


Whereas, No provision for any change in the Articles for the Government of 
the Navy has yet been acted upon hy the Congress; and 
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Whereas, At the May meeting of the Executive Committee of The American 
Legion, Resolution No. 99, previously approved by this Department, was approved; 
and 

Whereas, Such resolution sets out the position of The American Legion with 
regard to the question of military justice in all present aspects; now, there- 
fore, be it 

Resolved, That The American Legion, in convention assembled, does hereby 
petition the Congress of the United States, immediately upon its reconvening, to 
institute and pass legislation to effect the purposes of said Resolution No. 99, to 
the end there be a clarification and modernization of the laws pertaining to mili- 
tary and naval justice with regard to all the Armed Services. 


At the 31st Annual Convention of The American Legion, held at Philadelphia, 
Pennsylvania, in 1949, Resolutions Nos. 600 and 652 were consolidated and as Reso- 
lution No. 652 was approved as follows: 

That in summary The American Legion in convention assembled in Philadel- 
phia, Pennsylvania, August 29-September 1, 1949, urges the establishment of a sim- 
ple, consolidated and uniform code of justice for all branches of the Armed Forces 
of the United States; and that the uniform consolidated system so urged should, in 
addition to having full jurisdiction over all courts martial, also have full jurisdic- 
tion over all board of review of discharges and dismissal, and over all boards for 
the correction of military records. 


At The American Legion Convention held in Los Angeles, California, on October 
9-12, 1950, the following resolution was passed: 

Be it, therefore, Resolved, by The American Legion in convention assembled in 
Los Angeles, October 9 to 12, inclusive, That they propose the following changes 
be made at once in the courts martial systems of our Armed Forces: 


1. That appointment of special courts martial in the Army, Navy and Air Force 


be made by the commanding officer of the next higher echelon of command above 
the accusing officer or enlisted man, or above the accused’s organization, which- 
ever is the higher. 


2. That findings and sentences of such courts be reviewed and approved or dis- 
approved by a judge advocate of a higher command. 


3. That general courts martial of five members be appointed by the Presi- 
dent of the United States and approved by Congress for terms of 10 years, and 
one such court assigned to each Army, Air Force and Naval Unit in time of peace 
and increased in time of war, traveling from command to command as needed, and 
each such board shall have competent defense counsel traveling with it to repre- 
sent such defendant at each command as may be required. 
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The following cases are examples of miscarriages of justice in the military 
which probably would not have been corrected had it not been for the United 
States Court of Military Appeals: 


ROSATO Case—(USCMA 143). As it was suspected the accused was involved 
in unauthorized money deals, the Commanding Officer called him in and ordered 
him to prepare handwriting specimens which would be used as evidence to con- 
vict him on trial. Rosato, on advice of counsel, refused. He was tried and con- 
victed for wilful disobedience and given a sentence of three years confinement, 
with a dishonorable discharge. The conviction was upheld at all military levels 
but the Court dismissed the case, pointing out that the order violated both the 
Code and the Constitution. 

In the case of BURTS (3 USCMA 418) the accused was given twenty years 
for murder. All Army reviewing authorities approved the conviction and sen- 
tence although the defense had claimed throughout that the evidence was insuffi- 
cient to convict. When the case was appealed to the Court of Military Appeals, 
the Government, without argument, appeared and admitted the evidence was in- 
sufficient. As a result, the case was reversed and dismissed. 


In the case of LITTRICE (3 USCMA 387) the Executive Officer called the 
members of the Court Martial in for briefing immediately before the accused was 
to be tried for theft. He explained, among other things, that the Court should not 
usurp the sentencing prerogates of the Convening Authority because inadequate 
sentences brought the military into disrepute; that thieves should be discharged; 
that cases were thoroughly reviewed before and after-trial; and to the effect, 
in general, that only the guilty were tried and convicted. He further pointed out 
that those Court members who properly performed their duties would be recog- 
nized “by appropriate notation on their efficiency reports.” All this was accom- 
plished despite Article 37 of the Code which prohibits command control. The 
accused was convicted, given a sentence of two years and a dishonorable dis- 
charge. 

In the case of FERGUSON (5 USCMA 68) there was a stockade mutiny and, 
before trial, the Convening Authority had a meeting of staff officers and the mem- 
bers of the Court Martial. The members were advised how “touchy” the situation 
was, that such cases had to be handled expeditiously, promptly and firmly to pre- 
vent other disturbances which would reflect adversely on the Army, all to the 
effect of making an example of the accused forthwith. The next day the Court 
convicted all the accused and imposed sentences ranging from ten to thirty-five 
years. 


In the case of DEAIN (5 USCMA 44) the President of the Court Martial was 
a retired Rear Admiral (assigned by the Bureau of Naval Personnel for said duty) 
who indoctrinated the fellow members of his Court Martial, who were all junior 
to him, in his beliefs to the effect that persons in the military had no constitu- 
tional rights and that anyone sent before the Court for trial had to be guilty of 
something. He further explained that the law of desertion was that one who was 
away from his station and duty over sixty days was guilty, (no mention of intent). 
This President also prepared the fitness reports of the members of the Court. The 
Court of Military Appeals reversed the accused’s conviction and dismissed the 
case. 


In the case of ZAGAR (4 USCMA510) a staff officer told the Court members 
before a trial, in- effect, that only guilty cases were presented for trial and it was 
up to the accused to prove his innocence. 

In the case of HUNTER (3 USCMA 497) the Commanding Officer told the 
Court members before trial how bad the accused was and that his last trial had 
resulted in an inadequate sentence. 


In JONES (decided by the Court of Military Appeals in March 1955) the ac- 


cused was taken under guard to the dispensary and an attempt was made to 
secure a urine specimen. When it appeared he could not supply such, 1000 cc’s (over 
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a quart) of a glucose solution were injected into his veins. When he still produced 
no specimen, he was then forcefully catheterized over his protest. This procedure 
was vigorously defended by the military but the Court of Military Appeals re- 
versed the conviction based, in part at least, on the evidence secured in the in- 
dicated fashion. 

In the GREEN case (April, 1955) the conviction was reversed where the 
record showed that the defense counsel, who represented the accused at pre-trial, 
then prepared, at the direction of higher authority, a summarization for the prose- 
cution of the case, pointing out what the evidence showed and what witnesses 
would prove the case against his client, etc. 

In the GORDON case (1 USCMA 255) the Air Force saw nothing wrong in the 
accused having his “impartial” review by. the Convening Authority where the ac- 
cused had been originally charged with breaking into the house of that same 
officer. 

In COULTER (3 USCMA 657) the “impartial” review of the trial was written 
by the prosecutor. 

In SCHILLER (5 USCMA 101) the impartial law officer who presided at the 
trial was the same officer who forwarded the charges and recommended the trial. 

In EDWARDS (4 USCMA 299) a member of the Court was the Provost Mar- 
shal (Chief of Police) in charge of all criminal investigations. 

In GUEST (3 USCMA 147) a staff officer, during a trial recess, discussed the 
principles involved with the Court President and gave him legal holdings that 
showed the accused was guilty. 

In STRINGER (5 USCMA 122) the Court President became incensed at the 
lack of evidence put in by the prosecution and remarked that if it continued 
“we will hang the man innocently.” 

In DUFFY (3 USCMA 20) the Staff Judge Advocate recommended that the 
Convening Authority disapprove the conviction because the evidence was insuf- 
ficient (Court of Military Appeals later agreed) but the Convening Authority re- 
fused to do this because, as he stated: He knew the man was guilty because of 
other things not appearing in the record of trial.” 
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The following are some of the items which indicate at least a surface conflict 
between the Manual for Courts Martial and the Code and/or Federal procedure. 
Where available, there have been added the citations of the Court of Military 
Appeals’ holdings on the particular situations. The list is not intended to be all 
inclusive since there are other areas of possible differences. If personal opinion 
should happen to be reflected in any of the items that follow, it is purely the 
personal opinion of your committee and nothing more. 

Paragraph 21d permits confinement pending appellate review as the probable 
cause under Article 9(d), even though the man has no confinement to serve and 
ig merely awaiting a Bad Conduct Discharge or other administrative action. This 
was upheld by the Court of Military Appeals in Teague, 3 USCMA 317. 

Paragraph 55 outlines a procedure whereby, if a court finds evidence mani- 
festly insufficient, it can report to the Convening Authority who, in turn, can 
send more evidence to convict. This appears contrary to Article 62(b)(1). How- 
ever, it was upheld by the Court of Military Appeals in Turkali, 6 USCMA 340. 

Article 49(d) forbids depositions in a capital case, but Paragraph 145a stated 
that, where’ a trial involves several specifications, each one is a separate case. 
Therefore, in such a trial depositions can be admitted on everything but the capi- 
tal specifications, and even on that if the law officer says it is not material. This 
was approved in Gann, 3 USCMA 12. 

Article 27(b) requires qualified counsel for General Courts Martial, but Para- 
graph 117a would permit depositions for such trials to be taken by anyone. The 
Court of Military Appeals denied this in Drain, 4 USCMA 646. 

The approach of the Court of Military Appeals has been that the Manual 
for Courts Martial and the Code are on the same level, although the Code pre- 
vails if there is any conflict. See Lucas, 1 USCMA19. 

Article 118(3) sets up second degree murder where an act is inherently 
dangerous and evinces a wanton disregard of human life. As explained in Para- 
graph 197f of the Manual for Courts Martial, such an act can involve mere heed- 
lessness or indifference. This was upheld by the Court of Military Appeals in 
Stokes, 6 USCMA 65. 

Paragraph 148e permits a husband or wife to be a compulsory witness if an 
injured party. This is in direct contradiction to the Federal rule (Article 36). 
However, the case of Strand, 6 USCMA 297, indicates that this will be upheld 
by the Court of Military Appeals. 

Paragraph 127c discusses an offense of concealed weapons, even though not 
forbidden by regulation. This was upheld by the Court of Military Appeals in 
Thompson, 3 USCMA620. The Constitution and Federal laws permit the bear- 
iag of arms unless forbidden by regulations (Police Power). 

Paragraph 122c permits a Court of Military Appeals to examine inadmissible 
evidence on sanity in closed session (no confrontation or cross-examination). This 
was approved by the Court of Military Appeals in Concepcion-Velez, 4 USCMA 
183. 

Paragraph 73C overrules Article 51 (c) on instruction of the Court by the law 
officer. It states that it is not necessary for the law officer to instruct on lesser 
offenses, affirmative defenses, etc. The Court of Military Appeals denied this in 
Clark, 1 USCMA 201, and others. 

Paragraphs 213a and 213b setting out as sufficient instructions for the hun- 
dreds of different offenses that can be there charged, that the accused did or failed 
to do the acts as alleged and the circumstances as specified. This has been denied 
by the Court of Military Appeals in several instances. 

Under Paragraph 200a 6, it is stealing even though at the time of taking, the 
taker intends “to pay for the property stolen or otherwise to replace it.” This is 
contrary to the Federal rule. However, it was upheld by the Court of Military 
Appeals in Krull, 3 USCMA 129. 

Under Paragraph 200a 5, a false pretense is one made “without an honest be- 
lief in its truth.” This is contrary to the Federal rule (and most civil rules) and 
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could cover puffing or sales talk. This was upheld by the Court of Military Ap- 
peals in Beasley, 3 USCMA 111. In the opinion of your committee, a false pre- 
tense is a false material representation knowingly made with intent, etc. 

Paragraph llc permits a trial in absentia in a capital case after an escape. 
This is contrary to Federal rule, but was upheld by the Court of Military Appeals 
in Houghtaling, 2 USCMA 230. 

Paragraph 138a provides that a presumption is an inference and an inference 
is merely a presumption even though one is mandatory and the other is per- 
missive. However, after the statement that they are interchangeable, it is noted 
by your committee that the Manual for Courts Martial unfailingly uses the 
stronger term “presumption” wherever it will militate against an accused. In 
cases involving possession of recently stolen property, failure to account, etc., it 
is noted by your committee that the Manual for Courts Martial states that under 
those circumstances the accused can be “presumed” to be guilty. This was up- 
held by the Court of Military Appeals in Biesak, 3 USCMA 714. 

Article 31, dealing with self-incrimination, is overruled by Paragraph 150b 
authorizing compulsory handwriting samples, voice identification, etc. This was 
denied by the Court of Military Appeals in Rosato, 3 USCMA 143 and Greer, 3 
USCMA 576. 

Paragraph 152 on search and seizure can be compared to the Federal holdings, 
although it will not: benefit thereby. The Court of Military Appeals upheld this 
in DeLeo, 5 USCMA 148, regardless of any conflict with the Federal rule. 

Paragraph 125 permits the Navy to give thirty days on bread and water, al- 
though Congress specifically limited this to three days. This was denied by the 
Court of Military Appeals in Wappler, 2 USCMA 393. 

Page 227 sets up threats as a three-year offense, even though ordinarily they 
are a minor misdemeanor and often part of an assault. The Court of Military 
Appeals upheld this in Holiday, 4 USCMA 454. 

Paragraph 33-1 permits common trials for two or more accused where of- 
fenses are similar but not joint. This was upheld by the Court of Military Appeals 
in Bodenheimer, 2 USCMA 130. 

Page 259 permits proof of fingerprints by an ex parte certificate setting out 
the hearsay results of a test by an alleged expert back in the Department. This 
was upheld by the Court of Military Appeals in White, 3 USCMA 666. 

Paragraph 11b apparently overrules Hirshberg (no trial for an offense in a 
prior enlistment) if the enlistment is terminated for the convenience of the Gov- 
ernment) with a reenlistment thereafter. This was upheld by the Court of Mili- 
tary Appeals in Solinsky, 2 USCMA 153. 

Under Paragraphs 37 and 41 a Convening Authority can add or excuse mem- 
bers of the Court during the trial and also can change the “judge” under Para- 
graph 39e. See Grow, 3 USCMA 77, Whitley, 5 USCMA 786. 

Paragraph 38 has been used as a, basis for attempts at command control in 
briefing courts on the status of disciplinary matters in the Command. See Lit- 
trice, 3 USCMA 487 and Isbell, 3 USCMA 782. 

Although Congress took the law member out of the closed sessions of the 
Court, the military, on occasion, put lawyers in as Court members. See Glaze, 
3 USCMA 168, but read Sears, 6 USCMA 661. 

Paragraph 40 deals with actions taken by the president of the Court which 
rightfully belong to the law officer, according to the interpretation of Articles 
26 and 51 by your committee. In some areas there are two presiding officers and 
a division of continuous authority under Paragraph 58 with the Convening Au- 
thority also getting into the continuance picture under other provisions. Also 
under Paragraphs 55 and 56 the Convening Authority can step in and stop the 
trial, in whole or in part, and can review rulings on motions during the trial. See 
Paragraph 67f. This was approved by the Court of Military Appeals in Turkali, 
6 USCMA 340, and Stringer, 5 USCMA 122. 

The military has seen nothing wrong with having former defense counsel help 
the prosecution in its case against his client. See Green, 5 USCMA 610; McCluskey, 
6 USCMA 545; Stringer, 4 USCMA494; and Marrelli, 4 USCMA 276. 
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Paragraph 48 states that the accused has the “statutory right” to counsel of 
his own choosing. In the opinion of your committee, this is a “constitutional 
right.” 

Paragraph 48j3, permits a Board of Review to act, with the accused having 
waived right to counsel, if no request for the same was made within ten days from 
the date of sentence, not even from the date of the receipt of the record of trial. 
No such restriction appears in Article 70. 

Paragraph 53e gives the Convening Authority wide discretion in ordering a 
trial closed to the public. This is now pending in Brown, No. 7998. 

It is suggested again that Paragraphs 55 and 56 be read very carefully and 
precisely. These deal with the Convening Authority’s taking over, stepping into 
the middle of the trial, usurping functions of the law officer, etc., although these 
should all be for the law officer under Paragraph 51b. 

Paragraph 57g discusses the deciding of certain motions on a preponderance 
of evidence. It is thought that certain fundamental items, such as search and 
seizure, etc., put the burden on the prosecution. 

Paragraph 57g 2, allows the law officer to omit certain arguments and offers 
of proof from the verbatim record. See Article 54. 

Paragraph 67g apparently precludes the raising of the constitutional claim of 
lack of speedy trial other than for a continuance or to mitigate punishment. The 
Court of Military Appeals denied this in Houwnshell, No. 7393. 

Under Paragraphs 128b and 68g, if the Commander gives an Article 15 or ad- 
ministrative punishment for an offense that is not minor, the accused can still 
be given a court martial for the same offense. This was upheld by the Court of 
Military Appeals in Vaughan, 3 USCMA 121. 

The reasonable doubt coverage in Paragraph 74a3 is questionable, particu- 
larly the last sentence on page 114. This was upheld by the Court of Military Ap- 
peals in Moore, 4 USCMA 482. 

Paragraph 74d 3 has a completely backwards approach on voting by first tell- 
ing everything on how to convict, how many votes are needed to convict without 
saying that without such a vote there is an acquittal, and ends by saying that, if 
no other valid finding is reached, then the result is not guilty. See Nash, 5 USCMA 
550 for discussion. 

Paragraph 82e provides that trial counsel can permit defense counsel to 
examine the record of trial before sending it up for appellate review “when undue 
delay will not result.” 

Articles 63a, 66c, and 67d authorize a rehearing unless the case is set aside 
because of “lack of sufficient evidence in the record to support the findings.” This 
is construed by Paragraph 92 as permitting a rehearing where “proof of guilt 
consisted of inadmissible evidence, for which there is available an admissible sub- 
stitute.” This was approved by the Court of Military Appeals in Mounts, 1 USCMA 
114. 

Paragraph 109 limits the right to a new trial under Article 73 to offenses oc- 
curring “after 30 May 1951.” In this connection, the Board of Review rules in 
the Air Force (and probably in the other Services) originally indicated that only 
one petition for a new trial would be considered in any case. Such a rule would 
be contrary to Federal practice and there is no such restriction in Article 73. 

Paragraph 109d limits the right to a new trial under Article 73 to “only if” 
the accused affirmatively establishes that an injustice has resulted and that “a 
new trial would probably produce a substantially more favorable result for the 
accused.” This is contrary to the Federal rule where, in a case of fraud in fact 
producing the Court’s verdict, a new trial would be granted. Fraud in the verdict, 
however, in. a Federal Court is sufficient to set the verdict aside. In the Article 
the accused must show the result for both fraud and new evidence will be to pro- 
duce “substantially more favorable result.” It is assumed that, if a part of the 
offenses alleged were dismissed, it could be said that the sentence is still proper 
so no new trial is necessary. It is further indicated that the fraud must have had 
“a substantial contributory effect” upon the findings and that without it “‘there 
probably would have been a finding of not guilty.” Further, a Judge Advocate 
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General can find “meritorious grounds” for relief but not award a new trial. It 
will suffice if he merely sends it to the Secretary for administrative action under 
Article 74. 

In Paragraph 109f the Court of Military Appeals is informed by the Manual 
for Courts Martial that it should not grant a new trial under certain circum- 
stances. 

Under Paragraph 115d (see also p.563) the Manual for Courts Martial con- 
strues Article 46 as authorizing the preparation and execution of warrants of at- 
tachment. This would imply that the military can arrest and detain civilians any 
place in the United States or possessions and transport them to any other place 
by force. Article 47 of the Code provides punishment for refusal to appear or 
testify, but the action must be taken by the District Attorney and the Federal 
courts. 

Paragraph 117 deals with depositions. Elsewhere in this report we have com- 
mented on the use of depositions in criminal trials. 

Paragraph 118 could be interpreted as a rewriting of the summary power 
given by Article 48 for menacing words, signs, gestures, or riot or disorder into 
a general contempt statute. 

Article 56 sets out the right of the President to set maximum punishments. 
In Chapter 25 of the Manual for Courts Martial there is indulged a discussion of 
policy matters, repeat offenders statute, additional punishments, etc., so that in- 
stead of the punishment being as a court martial may direct, it is as the President 
tells the court martial to direct in many instances. Paragraph 126h on fines 
actually has no limitations. Paragraph 127c seems to have no limitations in de- 
termining the maximum punishment. If you cannot find the punishment in the 
Table for the offense or one like it or one lesser included, you look in the District 
of Columbia or United States Codes. 

Article 15(b) on commanding officer punishments states that a Secretary can 
regulate the limitations on the punishments officers are authorized to impose, and 
the “applicability of this to an accused who demands trial by a court martial.” 
Under Paragraph 132 the Navy and Coast Guard have limited this by indicating 
that such an accused cannot demand a trial. Paragraph 133 permits an Article 15 
punishment used on fact-findings by a court of inquiry or board of investigation. 

Paragraph 128c permits “non-punitive measures” by way of admonitions, 
reprimands, rebukes, censures, etc. (oral or written) as being in no wise limited 
by Article 15 “where not intended or imposed as punishment.” 

Under Paragraph 130 any failure to comply with Article 15 will not invalidate 
the punishment except to the extent required by a “clear and affirmative showing 
of injury to a substantial right” of the person punished, providing that the same 
right is not found to have been either expressly or impliedly waived. 

Paragraph 140 would seem to be a rewriting of Article 31 on the question of 
self-incrimination, at least to a certain extent, by setting up different rules of ad- 
missibility for confessions and admissions. 

Paragraph 154a 3, permits ignorance of act as a defense if it is “honest ignor- 
ance” and not the result of carelessness or fault. Generally the prosecution must 
prove an accused’s conduct was knowingly willful, etc. There is generally no 
requirement that it be shown that it is honest and not negligent. Lampkins, 
4 USCMA 431 and Rowan, 4 USCMA 430, 

See also Paragraph 154a4, covering “honest and reasonable mistake” and 
approving constructive knowledge in a criminal case where actual knowledge is 
an element. The Stabler case, 4USCMA125, condemns this, but see Stokes, 
6 USCMA 65, which approves constructive knowledge in second degree murder on 
knowledge that an act is dangerous, etc. Paragraph 171b also talks of construc- 
tive knowledge. Compare Solow, 138 Fed. Supp. 812. 

Paragraph 164a1, provides that an intent to desert can be found from a pur- 
pose to return when a particular but uncertain event occurs in the future. This 
was thrown out by the Court of Military Appeals in Rushlow, 2 USCMA 641. On 
page 313 of the Manual for Courts Martial there is a provision for constructive 
absence without leave (AWOL), even though a man is on authorized liberty -on 
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some theory of abandonment of his contract. Apparently a plan or attempt to 
desert. 

Paragraph 173a construes Article 94 as permitting a one-man mutiny. Of 
course, Article 94 is written very loosely and perhaps the Article should be re- 
written, as well as the Manual for Courts Martial in this connection. 

Paragraph 174a says you can resist arrest by flight. Paragraph 174b states 
you can breach arrest by inadvertence or a bona fide mistake of the limits of the 
arrest. 

In discussing Article 99(9) on misbehavior covering the giving of relief to 
troops, etc., it appears by the Manual for Courts Martial that an additional ele- 
ment is necessary in that first such relief must be required. See page 334. 

Paragraph 183d on communicating with the enemy under Article 104 states 
that the offense is complete the moment the communication issues from the ac- 
cused whether it ever reaches the destination or not. This would appear to be 
clearly erroneous. It would seem that such an example would only constitute 
an attempt. 

Paragraph 187b on the negligent loss, damage, etc., of military property under 
Article 108 holds that once you show the property was issued to the accused “it 
may be presumed that the damage, destruction, or loss shown, unless satisfactorily 
explained, was due to the negligence of the accused.” This appears to be basing 
a conviction on a presumption. 

Paragraph 193b, in discussing a person “having knowledge of a challenge sent 
or about to be sent” (dueling, Article 114), rewrites the Code so that “any one 
who has reason to believe” is substituted. for knowledge. 

Paragraph 197 on murder merely states that death from the act of the ac- 
cused, if it occurs “sometime” thereafter, can be the basis of conviction. This 
omits the well known “within a year and a day” rule extant in almost every juris- 
diction, if not in all. 

Paragraph 197d, as construed, permits instantaneous premeditation. This 
appears to be a grammatical contradiction. The Federal rules generally hold that 
the time must be appreciable. This paragraph was approved in Sechler, 3 USCMA 
363, but see McMahan, 6 USCMA 709. 

Paragraph 199a states that it is not rape if there is actual consent although 
the consent is obtained by fraud. It is difficult to see how one can have actual 
consent in the presence of fraud. 

Paragraph 200a 5, permits a conviction on false pretenses on a representa- 
tion of an intent to do something in the future. This is contrary to Federal prac- 
tice. 

Page 368 discusses arson and construes Article 126. The discussion relates 
to the necessity of proof of knowledge of the presence of a human being at the 
time of burning and adds an element of value which is not contained in the 
Code. This Article itself is another that could stand clarification. 

Page 370 sets out that a simple assault can be committed by a culpably neg- 
ligent act or omission. How can this be? 

Page 371, in discussing self-defense in assault, states that it is limited to 
meeting “force with a like degree of force.” The law always has been that you 
can use all reasonable force to repel the attack. See Wilson, 5 USCMA 783. 

On Page 373 the discussion of what is or is not breaking in burglary is 
obscure. 

Article 118 provides “death or life imprisonment” for “first degree” murder, 
but Paragraph 88c lets a Convening Authority reduce this sentence to a term of 
years. Now pending in Jefferson, No. 7734. 

Article 83 covers Fraudulent Enlistment. Paragraph 162 indicates that this 
includes “induction.” Now pending in Jenkins, No. 8268. 

Under Articles 39 and 51 court martial proceedings are secret. However, 
Paragraph 74f (3) gives the court martial the right to include in the record “a 
statement of the reasons which led to a finding and a statement of the weight 
given to certain evidence * * * for the information of the Convening Authority.” 

Pages 224 to 227 of the Manual for Courts Martial discuss the offenses under 
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Article 134 (and possibly Article 133) of the Code. Almost 100 offenses are listed 
under the Article. Many of them enter areas that have actually been legislated 
upon by the Congress in the punitive Articles. See Norris, 2 USCMA 236; Hallett, 
4 USGMA 378; Hamiltion, 4 USCMA 383; Lorenzen, 6 USCMA 512; Downard, 6 
USCMA 538; and Kirksey, 6 USCMA 556. 

Under Article 62a, if a specification before a Court Martial has been dis- 
cussed on motion and the ruling does not amount to a finding of not guilty, the 
Convening Authority has the right to return the record for reconsideration. 

Under Paragraph 67f of the Manual for Courts Martial, in the last para- 
graph on page 98, you will find that this has been blown up to the effect that any 
motion not amounting to a finding of not guilty is not limited to a specification 
dismissal, as in the Article itself, but it applies to any motion and the Convening 
Authority, if he differs on the ruling and if a question of law is involved, he does 
not merely return it for reconsideration, he returns it to the Court and “the 
Court will accede to the views of the Convening Authority.” 
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RESOLUTION 


Whereas, The American Legion duly assembled in its 37th Annual National 
Convention, held in Miami, Florida, October 10 through 13, 1955, by means of 
Resolution No. 172 did authorize the National Commander to appoint a com- 
mittee of lawyers to investigate the administration of the Uniform Code of Mili- 
tary Justice and the United States Court of Military Appeals; and 

Whereas, Purusant to said resolution the National Commander did appoint a 
committee of three (3) lawyers to wit: 

Franklin Riter, Salt Lake City, Utah. 

John J. Finn, Boston, Mass., and District of Columbia. 

Carl C. Matheny, Detroit, Mich. 
to constitute the said committee; and 

Whereas, Said committee has during the past year engaged in an extensive 
and comprehensive investigation of the matters set forth in Resolution No. 172, 
and has, at the 38th Annual National Convention of The American Legion held 
in Los Angeles, California, September 2 through 6, 1956, filed with and submit- 
ted to the convention its report containing its findings, conclusions and recom- 
mendations; and 

Whereas, The said 38th Annual National Convention of The American Legion 
has considered said report; 

NOW, THEREFORE, BE IT RESOLVED, That The American Legion at its 
38th Annual National Convention, duly assembled in Los Angeles, California, Sep- 
tember 2 through 6, 1956, does oppose any legislation which would 


1. Increase authorized company and mast punishments now defined in the 
Uniform Code of Military Justice. 


2. Allow any authority to convene a court to try any person for an offense 
unless the said authority is superior in grade to the accuser of the offender. 


. Allow for any consultation between the law officer and a Court Martial 


either on the findings, the sentence or on challenges to the members of 
the Court. 


. Enlarge the jurisdiction of any military court. 

. Allow a law officer, in any trial, to change rulings favorable to an accused, 
given by him during the course of a trial. 

. Make unnecessary the keeping of proper and definitive records of trials 
by Courts Martial. 

. Increase Presidential or other authority to prescribe periods when a sen- 
tence to confinement may be interrupted. 

. Effect reduction in the powers or authority of Boards of Review as now 
constituted under the Uniform Code of Military Justice. 

. Narrow or circumscribe an accused’s right to appeal, as now defined by 
the Uniform Code of Military Justice. 

. Necessitate or require a certificate of probable cause or its equivalent, as 


a condition precedent to an appeal to the Court of Military Appeals from 
the decision of any Court Martial as now allowed under the Uniform Code 


of Military Justice. 

11. Allow any reduction in the time allowed an accused under the Uniform 
Code of Military Justice within which to appeal to the Court of Military 
Appeals. © 

12. Authorize one man Courts Martial. 

BE IT FURTHER RESOLVED, That The American Legion requests Congress 
to enact legislation which will 
1. Create in the Department of the Navy and in the Department of the 
Air Force a Judge Advocates General Corps similar in import and pur- 
pose as has heretofore existed in the Department of the Army. 
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. Re-enact Article of War 74 of the 1949 Articles of War so that the civilian 


courts will have priority of jurisdiction in peacetime offenses of a civil 
nature committed within the limits of the States of the Union and the 
District of Columbia. 

. Re-enact that part of Article of War 92 of the 1949 Articles of War which 
deprives Courts Martial of jurisdiction to try, in time of peace, an of- 
fender for a capital offense which is a civilian offense, i. e., rape or mur- 
der, committed within the geographical limits of the United States and 
the District of Columbia. 

. Abolish the office and position of President of a General Courts Martial. 

. Amend Articles 26 and 39 of the Uniform Code of Military Justice so as to 
prevent the law officer from consulting with or directing the Court on 
form of findings and sentence and on other matters arising during course 
of trial, except in open court in the presence of the accused and his coun- 
sel, and with a court reporter present, and also increasing the powers and 
authority of the law officers resultant upon the abolition of the office of 
President of a General Courts Martial. 

Endow the law officer with the stature, dignity and functions of a judge of 
a civil court. ud 

. Provide that a Summary Court officer shall possess the same: qualifications 
as the law officer shall possess upon the passage of legislation carrying 
out the resolutions hereinabove set forth. 


. Insure that summary Courts Martial are treated and considered as judicial 
tribunals and not as mere instrumentalities of discipline. 

. Remove Boards of Review from the offices of the Judge Advocates Gen- 
eral and place them in the office, and under the supervision, of the Sec- 
retary of Defense who shall mark their fitness reports. 

. Insure that the members of the Boards of Review as reconstituted by the 


Secretary of Defense shall not be subject to the provisions of any statute 
which will compel rotation in office. 


. Effect the amendment of Articles 36 and 56 of the Uniform Code of Mili- 


tary Justice so as to direct that no rules of, or concerning substantive law 
or evidence, no definition of a crime, or of the elements of a crime, except 
military offenses, shall be included therein, and affirmatively direct that in 
cases other than those involving military offenses, the rules of the Federal 
Civil Courts pertaining to evidence and to statutory construction and Inter- 
pretation shall control. 


. Direct that the Manual for Courts Martial shall be completely rewritten 
in order that the Manual shall be consistent with Articles 36 and 56, as 
amended, pursuant to legislation requested in the resolution hereinabove 
set forth, and direct that no rules of or concerning substantive law or evi- 
dence, no definition of a crime or of the elements of a crime except mili- 
tary offenses, shall be included therein, and further direct that in cases 
other than those involving military offenses the rules of the Federal Civil 
Courts pertaining to evidence and statutory construction and interpreta- 
tion of law shall control; that procedural rules shall be prepared by and 
under the direction of the Court of Military Appeals; that the Judge Ad- 
vocates General of the Armed Forces shall prepared expositions of strictly 
military offenses for inclusion in the Manual, and that the entire Manual, 
as rewritten, before submission to the President for action shall bear the 
approval of the Court of Military Appeals by formal order of the Court. 

. Provide that the “Amarillo Program” of the Air Force—a program of re- 
habilitation of personnel—become a permanent institution with statutory 
authority for its existence. 


. Provide a rehabilitation program, similar to the “Amarillo Program” cre- 
ated and operated by the Air Force, applicable to the Army, Navy and 
Coast Guard. 





2546 


Denounce as a civil felony indictable and triable in a United States Dis- 
trict Court the action of any person who shall censure, reprimand, admon- 
ish, influence, or attempt to influence, directly or indirectly, any Court 
Martial or other military tribunal or board, or any member thereof, or 
any law officer or counsel thereof, with respect to the performance or exer- 
cise of its or his duties or functions. 

. Create a position to be known as General Counsel who will be attached 

to the office of the Secretary of Defense and responsibility to said Sec- 
retary and to whom the Judge Advocates General shall be responsible in 
their professional capacities and duties. 
Provide that the uniformed lawyers in the Corps of the Services, responsi- 
ble to the Judge Advocates General, shall be eligible for promotion in 
competition with their brother uniformed lawyers only; shall be promoted 
by means of their own Selection Board, and shall be entitled to their own 
insignia of office. 


Insure that the Judge Advocates General of the Armed Services shall be 
removed forever from the chain of command and no longer be subject to 
the influence of any officer superior or otherwise. 


Authorize the Judge Advocates General of each of the Services to possess 
the sole power to mark fitness reports of all persons in the Corps subject 
to his command. 


Provide that the rulings of a iaw officer will be final and binding on all 
matters except on the question of insanity. 

Deprive any court except a General Court Martial of the authority to 
sentence any accused to a Bad Conduct Discharge. 


Create a board consisting solely of civilians to be appointed by the Presi- 
dent whose duty it will be to review all discharges except Honorable Dis- 
charges or Discharges granted under Honorable Conditions, with full au- 
thority to exercise powers of clemency and pardon and to replace any 
discharge other than Honorable Discharges or Discharges granted under 
honorable conditions, with any type of discharge it may, in the exercise of 
its discretion, deem to be just and proper. Such board shall be responsible 
to the President only, and shail not be connected with any existing gov- 
ernmental department or agency. 

Provide for Congressional investigation at the earliest possible time into 
the activities of the Boards of Review of Discharges and Dismissal and 
the Boards for the Correction of Military Records, for the purpose of 
ascertaining whether or not said Boards have been carrying out the in- 
tent of Congress in their creation. 

Authorize the Court of Military Appeals, in considering appeals, to weigh 
evidence, reconcile conflicts in the evidence, judge the credibility of wit- 
nesses and determine issues of fact; and be it further 


Resolved, That this Convention hereby authorizes the continuance of the Spe- 
cial Committee on the Uniform Code of Military Justice or the creation of a simi- 
lar committee, to be appointed by the National Commander, which committee 
shall be authorized to assist, advise and consult with the National Security Com- 
mission and the National Legislative Commission concerning matters pertaining 
to Military Justice; and be it further 

Resolved, That the report of said Special Committee on the Uniform Code of 
Military Justice, created by aforesaid Resolution No. 172 be printed in sufficient 
number to permit circulation thereof to a reasonable extent. 
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oe 

Mr. Finn. We appreciate exactly what this committee is trying to 
do and we are 100 percent for it. Our only difficulty is that we don’t 
think you are going far enough. 

We base that conclusion on the fact that we have listened to literally 
hundreds of lawyers, we have had thousands of documents submitted 
to us over a period of the last few years. All of the lawyers and all 
of the documents point up the fact, as we have pointed out in a sub- 
section—I believe it is No. 6—of this report, that the boards today, 
as presently constituted, while we have no criticism of the integrity, 
the conscientiousness and the good intentions of the persons who are 
serving on those boards, they are, for lack of a better word, hamstrung 
by regulations and procedures set up by their respective Secretaries. 

It is quite obvious that each board, both Discharge Review Board 
and Board for Correction of Military or Naval Records in each service 
has a different set of rules, a different set of regulations, and obviously 
you come out with different interpretations and you come out with 
radically different ideas. 

I’d like to call your attention to what you inserted, Mr. Doyle, in 
the Congressional Record within the last few months, and it applies 
to the Air Force. 

In our report we commented in a complimentary fashion on the 
work of the Air Force as far as rehabilitation is concerned. We 


lauded Generals Harmon and Kuhfeld for what they did. But this 
is what the Air Force is doing as far as its Board for the Correction of 
Military Records is concerned, according to what is in the Congres- 
sional Record. 

From July 1, 1950, to June 30, 1955, they reviewed 773 cases and 


exchanged the types of separations and discharges, and, incidentally 
they lump in dishonorable and everything else. 

In 48 cases, only, out of 773. And then, in addition to that, in some 
19 cases they changed blue discharges. So that in only 67 cases did 
that Board for the Correction of Military Records in the Air Force 
take care of some 773 cases that they had before them in that they 
changed the ultimation. 

Now, compare that with what the Navy did. The Navy has a 
complement of men and officers relatively similar to that in the Air 
Force. 

Mr. Bianprorp. Do you have a comparison ¢ 

Mr. Finn. Yes. That is from the same Congressional Record. 

In comparison the Navy Board for the Correction of Military Records reviewed 
3,848 cases, while a similar Board in the Army reviewed 3,423 cases. 

Mr. Bianprorp. You know why that is? 

Mr. Finn. I assume there are a lot of explanations for it and bona 
fide reasons. 

Mr. Buanprorp. It is very simple. The 3,423 Army cases included 
about 1,500 cases that were in the Air Corps. 

Mr. Finn. Not from 1950 to—— 

Mr. Bianprorp. Yes; because those cases they reviewed went back 
to World War II. I just wanted to correct you before you go off 
on a tangent on that. 

Mr. ire, I indicated there is perhaps a bona fide excuse for it. 

Mr. Bianprorp. The comparison should be between Navy and the 
Army. 
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Mr. Huppieston. The Navy has refused twice as many as the 
Army or the Air Force. 

Mr. Finn. Even if you take that factor into consideration, the 
Navy has reviewed twice as many, approximately, as both the Army 
and the Air Force. 

Mr. Buianprorp. You have to add to that about 600,000 marines, 
so that offsets that somewhat, too. I am just trying to be fair with 
this comparison, that is all. 

Mr. Huppreston. Six hundred thousand for the Navy and a mil- 
lion for each the Army and the Air Force. 

Mr. Bianprorp. That is the point I am getting at. Almost all of 
these reviews you will find go back to World War II cases. I mean, 
a large number of them do. 

Mr. Frxn. There isn’t any doubt about what each service has a 
different set of rules for procedure and I felt that these figures some- 
what pointed out the fact that there were differences in the ultimate 
end result of the reviews by these boards. 

Mr. Buanprorp. What was your ratio of change for the Army and 
the Navy ? 

Mr. Finn. That is in the record. I don’t have it before me. I 
have it in the copy of the record here. 

Mr. Buianprorp. That would be the comparison. In other words, 
if 48 out of 773 in the Air Force were changed, that is approximately 
5 percent. 

Now we will see whether that runs true in the Army and Navy, 
you see. 

Mr. Fryn. I am sure if you will review those records you will 
find that the record indicates a greater number of changes by the 
Army and the Navy, total. 

This problem is a very substantial one. I would like to call your 
attention just to a few more statistics here that I have which I think 
should be of interest to you. 

A survey on various aspects of court-martial incidents appears 
in the Journal of Criminal Law, Criminology and Police Science, 
ne by Northwestern University, volume 5, No. 43, at page 3. 

hat survey comes up with the conclusion that under postwar condi- 
tions the service would be handling one-ninth of the Nation’s crime 
potential, with one-third of the cases involving civilian-type of crime, 
as distinguished from purely military offenses. 

As a matter of possible interest, this survey also cited figures to 
show that at the peak of mobilization during World War II, courts- 
martial tried one-third of all criminal cases in this country, and 
that they tried 20 times as many as all the Federal courts put 


ther. 
This, I think, points out the necessity for careful review of what 
you gentlemen are trying to do, for the reason that in these civil courts 
with the crimes that they consider, there is a right of parole and pardon 
and various other things which are not afforded to the person in the 
military. 

Now, I would like to comment lastly on the bill, itself. On page 12 
of this corrected Committee Print No. 2 it says that the Board— 
which I assume is the Board which will be set up for the correction of 
military records—in lines 2, at line 2, it starts. 
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Each board shall have authority except in the case of a discharge or dismissal 
by reason of the sentence of a general court-martial to change, correct, and 


modify. 

And down in line 18 it says that the person who has been discharged 

or dismissed “except by sentence of a general court-martial.” 
te Buianprorp. That is the same thing Mr. Stevens was talking 
about. 

Mr. Fryn. I don’t think he quite covered it in the fashion which I 
would like to. 

I think this, it should be pointed out that an officer can only be dis- 
missed, in time of peace, anyway, under the Code of Military Justice, 
by the action of a general court-martial. He can be dropped from 
the roles if he is absent without leave, but that is not a dismissal. It is 
nota discharge. And, as I say, if you want to have officers encompassed 
within the purview of this legislation, then there must be amendments 
as far as that is concerned. 

Mr. Bianprorp. That is covered by the Board for the Correction of 
Military Records, now. 

dhe are talking about the Board of Review, Discharge and Dis- 
missal. 

Mr. Huppieston. This exception of general court-martial applies 
only to the Board of Review and not to the Board for Correction of 
Military or Naval Records. In the bill, there. 

Mr. Bianprorp. He makes a distinction between Board for Cor- 
rection of Military Records and the Board for Correction of Discharge 
and Dismissals. 

The Congress already established and debated the question of 
whether a general court-martial should be reviewed by a board of 
discharges and dismissals and decided to the contrary. 

Now you are suggesting that a board for review of discharges and 
dismissals should have jurisdiction over general courts-martial in the 
same manner they have over summaries and special courts. 

Mr. Finn. That iscorrect. 

Mr. Bianprorp. This is just a suggestion, so long as you don’t 
tamper with the right of the Board for the Correction of Military or 
Naval Records, whether they will review a case so it isn’t an automatic 
review before that board, because it is just then a regular procedure 
that delays the cases that ought to be reviewed. 

Mr. Dorie. May I interrupt, here, and I regret so to do, Mr. Finn, 
that we have one witness here from the city of New York, Mr. Pickett, 
and I know that he has to get back. 

Mr. Finn. May I make one other observation ? 

In the mandate of the national convention last year at Los Angeles, 
there were resolutions passed and among them were two which I 
think are pertinent here, now. They are in this report of the Uniform 
Code of Military Justice. One of them recommends an investigation 
of all these boards both for the discharges and dismissals, and for the 
correction of military records, and the other suggests that if the time 
comes when you remove all these boards from the Military Depart- 
ment and set them up independently, under the President of the 
United States by his appointment, you will never correct this situa- 
tion. That is our firm conviction. It is a conviction based on over 10 
years of study by myself and the other members of this committee. 
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You have got to get them out of the Defense Department and you've 
got to make them civilians. 

To me, there is no argument to the contrary. 

That the expense involved will be terrific, and those other arguments, 
they do not impress me whatsoever. We have a duty to take care of 
the boys who are drafted by civilians into the service, to see that 
civilians look at the type of discharges they get when they get out. 
I say the only way you can do it without fear of command influence, 
which still exists, even on civilians in the Defense Department, is to 
get those boards out of the Military Department and put them up in a 
building all by themselves downtown. 

We have seen what a salutary effect the Court of Military Appeals 
has had upon the administration of justice in the services. You can 
do the same thing as far as probation and parole practices are con- 
cerned if you will divorce those boards from the present Military Es- 
tablishment. 


Mr. Huppieston. Have you had a chance to study Congressman 
Multer’s bill, H. R. 7530? 

Mr. Finn. No, I haven't. 

Mr. Huppteston. He proposes the establishment of a board for dis- 
charges and dismissals established by the President, which is some- 
thing along the lines you have suggested. 

Mr. Doytx. Thank you very much. You will continue to help us 
with this study, Mr. Kennedy and Judge Finn. 

Mr. Kennepy. Yes, we will. 

Thank you very much. 

(Mr. Finn’s additional statement is as follows :) 


STATEMENT OF JOHN J. FINN, EsQ., A MEMBER OF THE SPECIAL COMMITTEE 
APPOINTED BY THE NATIONAL COMMANDER OF THE AMERICAN LEGION, ON 
THE UNIFORM CODE OF MILITARY JUSTICE AND THE UNITED STATES COURT 
oF MILirary APPEALS, ON H. R. 1108, June 27, 1957 


Mr. Chairman and gentlemen of the subcommittee, I thank you for this oppor- 
tunity to address you concerning this proposed legislation. I have been a mem- 
ber of the bar of the Commonwealth of Massachusetts for more than 28 years, 
and a member of the bars of the District of Columbia and Commonwealth of 
Virginia. I am also admitted to practice in the United States Supreme Court. 
I spent 33 months as a naval officer in the Office of the Judge Advocate General 
of the Navy Department during World War II. My duties in that capacity were 
the review of courts-martial of all types and service on many boards concerning 
questions of discipline in the Navy Department. 

I am a member of the special committee of the American Legion on the Uniform 
Code of Military Justice and the United States Court of Military Appeals having 
been appointed by the national commander to this 3-man committee which 
has now been in existence for approximately 2 years. Its function is to investi- 
gate into the operation of the Uniform Code of Military Justice and its adminis- 
tration as well as that of the United States Court of Military Appeals set up 
thereunder. After many hundreds of hours of investigation, perusal of thousands 
of documents and examination of many witnesses, this committee reported to 
the 1956 National Convention of the American Legion held at Los Angeles, Calif., 
September 3-6,:-1956. A copy of the report of that committee has been placed 
in the hands of each Senator and Congressman and I desire to incorporate a 
copy thereof into these remarks, since I believe that the subject that we are today 
considering cannot be considered by itself without a thorough study and com- 
plete appreciation of all the aspects of military justice. 

The bill which you are considering at this time—H. R. 1108—has been dis- 
cussed by Mr. Charles Stevens, a Legion representative—an assistant director of 
the national rehabilitation commission of our organization. I agree with the 
remarks made by him. I wish, however, to supplement his statement by remarks 
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which in my opinion are pertinent and which I believe have not been touched 
upon by him. 

It should be noted that as far back as 1948 the American Legion adopted Reso- 
lution No. 99 by its national executive committee, May 3-5, at Indianapolis. 
It reads as follows: 

“Resolwed, That the Congress of the United States before enacting legislation 
presently pending in bills presented by the Army revising the Articles of War 
and by the Navy revising the Articles for Government of the Navy be called upon 
to instigate an investigation of the present system to the end that more equitable 
and just disposition of courts-martial cases be had; that past injustices in the 
said system may be remedied ; that the preferential treatment of officers of the 
Regular services over officers in the Reserves in the matter of retirement bene- 
fits may be abolished; that preferential treatment of officers over enlisted per- 
sonnel in regard to courts-martial be abolished. 

“That the boards for the review of discharges and dismissals set up under the 
GI bill and the boards for the correction of military records for the review of 
discharges and dismissals set up under the GI bill and the boards for the correc- 
tion of military records set up under the Reorganization Act (Public Law 601, 
79th Cong., sec. 207) be made to act in accordance with the will of Congress 
and the people ; and 

“That consolidation of all legal offices of the Armed Forces may be effected and 
in the future be carried out under one head.” 

In my appearance before a subcommittee of this committee of the House con- 
sidering amendments to the Uniform Code of Military Justice in April of last 
year, I indicated, as you will probably recall, the great concern of the American 
Legion in the matter of discharges and dismissals without adequate safeguards. 

In fact, your chairman of this subcommittee, who has very kindly quoted me 
in the past has quoted my remarks in this connection as follows: 

“As I think I said to this committee 4 or 5 years ago, if you who are going 
to induct young boys, 17 years of age and thereabouts, by a civilian group of 
individuals—namely, a selective service board—into service, then you should 
not let them get out of the service undesirably by way of a discharge which is 
dishonorable, or with anything other than an honorable discharge or one under 
honorable conditions, without having a group of civilians look at that discharge 
and find out the reason for it, and whether the reason is well based; whether it 
is justified. 

“It always has seemed rather anomalous to me that we should sit complacently 
by and allow our boys to get dragged into military service. We must have them 
in the service. We owe our country that duty. But once he is in, we forget all 
about him and we allow persons who are sometimes not versed in the law, to 
adjudge sentences and try him and throw him out of the service with a bad con- 
duct discharge or something of the sort from which he never recovers. He can’t 
go to school, he can’t get into a college, he can’t get a job. And he does not have 
a civilian group look at that discharge. 

“Now, why isn’t it just as important to have a civilian court look at all of these 
discharges—as its important to the country to have a selective service board 
consisting of civilians, put them into the service.” 

We note from the Navy Times issue of October 27, 1956, under the heading 
“Bad Discharges Soar to 36,000 a Year in Forces.” That, as the title indicates, 
there is a substantial increase in this type of discharge. 

Figures which have been furnished your committee by the armed services and 
which have been published in the Congressional Record (Congressional Record, 
February 18, 1957, Appendix at A1195), that there are a substantial number of 
discharges still being handed out by the military services, some of which are 
being considered by the boards for the correction of military records in each 
service annually. 

We have noted the fact that a number of other bills directed to relatively the 
same end, namely, establishment of a system for examination of bad discharges 
by the military, have been filed in Congress. We are therefore, aware of the 
great concern that exists in and out of the Congress at a situation which is quite 
obviously crying for a remedy. 

I should like to call your attention to the fact that a survey of various aspects 
of courts-martial appears in the Journal of Criminal Law, Criminology and 
Police Science, Northwestern University V of 43, No. 3, in effect states that 
under postwar conditions the services would be handling one-ninth of the Nation’s 
crime potential, with about one-third of the cases handled involving civilian type 
crimes as distinguished from purely military offenses. I do not vouch for these 
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figures but I have no reason to dispute them since I assume those who prepared 
the report have no interest other than a scientific purpose. Moreover, this survey 
cites figures to show that at the peak of mobilization of World War II service 
courts-martial tried one-third of all criminal cases in this country; that they 
tried 20 times as many cases as all of the Federal courts together. 

We are all aware of the fact that in civilian practice, in civilian courts for 
civilian types of crime and in proper cases parole and pardon procedures are 
well established and today accepted by the community without question. 

In the report which I have alluded to above, prepared by the special committee 
of which I am a member, I particularly refer you to section 6 which appears on 
page 37, et seq in said report. 

Suffice it to say here that in the report we criticized the present system of 
review by discharge review boards and by the boards for the correction of military 
records. We did so from the standpoint that quite obviously the administrative 
procedures of the various boards in the different services varied substantially. 
We found that the manner in which rules and regulations of the boards were 
originally promulgated varied. The figures which appear in the Congressional 
Record furnished by the Defense Department itself indicated, for example, that 
the Air Force Board for the Correction of Military Records from July 1, 1950, 
to June 30, 1955, reviewed 773 cases. The Board changed dishonorable, bad- 
conduct discharges and dismissals to better type discharges or separations 
under honorable conditions in 48 cases. (How many of these cases involved a 
change from a dishonorable to a bad-conduct discharge does not appear, but as 
a practical matter there is little difference between them.) Said Board also 
changed undesirable (blue) discharges and resignations to better type of dis- 
charges or separations and under honorable conditions in 19 cases. In 706 cases 
no action was taken. Thus, in only 67 cases was any action taken in a period of 5 
years. It is interesting to note that by comparison the similar Board for 
Correction of Military Records in the Navy Department reviewed 3,946 cases and 
changed 308, while the same Board in the Army reviewed 3,423 records and 
changed 191. There may be a general and bona fide explanation for this wide 
variance between the number of cases considered and acted upon in the various 
seryices. It should be borne in mind, however, that insofar as personnel numbers 
are concerned the Navy and the Air Force have approximately the same com- 
plement of officers and men. Regardless of any explanation that can be made 
however, it is our considered opinion that this variance with the lack of uni- 
formity in rules, regulations and procedures points out the necessity for a 
thorough examination by the Congress into the present methods of operation of 
these Boards. 

More important in our minds is the fact that these variations in procedure, 
regulations and in the number of cases considered by these Boards quite clearly 
points out to the committee of which I am a member, the absolute necessity 
of placing the review of these cases in one place and under one head, and 
divorcing them all from the Department of Defense. In fact, this is the ultimate 
aim of the American Legion, and I invite your attention to the resolutions passed 
unanimously by the national convention at Los Angeles, Calif., last September. 
Specifically, I refer to Nos. 22 and 23 on page 55 of the report of the special 
committee, which read as follows: 

“22. Create a board consisting solely of civilians to be appointed by the Presi- 
dent whose duty it will be to review all discharges except honorable discharges 
or discharges granted under honorable conditions, with full authority to exercise 
powers of clemency and pardon and to replace any discharge other than honorable 
discharges or discharges granted under honorable conditions, with any type of 
discharge it may, in the exercise of its discretion, deem to be just and proper. 
Such board shall be responsible to the President only, and shall not be connected 
with any existing governmental department or agency. 

“23. Provide for congressional investigation at the earliest possible time into 
the activities of the Boards of Review of Discharges and dismissal and the 
boards for thé correction of military records, for the purpose of ascertaining 
whether or not said boards have been carrying out the intent of Congress in 
their creation.” 

It might be interesting to the committee also to note Resolutions Nos. 13 
and 14 contained in this mandate of the convention, which are contained 
on page 54 of the report of the committee referred to above. These two para- 
graphs read as follows: 
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“13. Provide that the Amarillo program of the Air Force—a program of re- 
habilitation of personnel—become a permanent institution with statutory au- 
thority for its existence. 

“14. Provide a rehabilitation program, similar to the Amarillo program cre- 
o— ~~ operated by the Air Force, applicable to the Army, Navy, and Coast 

uard.” 

At the very least if the present boards are to be continued the Congress 
should clearly define each board’s jurisdiction and provide the rules, both 
procedural and substantive, by which the boards shall be governed in the future. 

There must be some uniformity of action and the development of a uniform 
policy controlling all boards in all services. 

Now with specific reference to H. R. 1108 in the corrected Committee Print 
No. 2: The American Legion while it is not at this time, at least, asking for 
the abolition of the present boards, it is our ultimate desire that they be 
superseded by a board which we believe the instant bill and the members of 
Congress seek to provide. 

It is regretted however, that in our opinion the present bill certainly does 
not go as far as we believe its proponents desire and in fact, it is our belief 
that if enacted without amendment it would circumscribe the present boards 
in such fashion that the good which is presently being accomplished by them 
would probably not continue. 

Specifically, we believe that the bill is a good one in that it is a step in 
the right direction. We are certain that Congress believes as we do that some 
system must be set up to correct the situation which has been referred to here- 
inabove. However, it should be noted that in our opinion the powers given the 
boards, under the bill will not accomplish as much as the present boards are 
able to accomplish or could accomplish if they were not hamstrung by regu- 
lation, procedural rules, etc., for the reason that all action by general court- 
martial does not come within the contemplation of this proposed legislation. 

It should be noted with reference to general courts-martial, that the, trial 
by such a court differs in different services. Many cases for example, are sent 
to general courts-martial in the Army while the same offense in the Navy 
is disposed of by a special court-martial. Thus it can bé seen that admin- 
istratively, the military by referring all cases to general courts-martial, can 
completely vitiate the purpose of this bill. 

It is our understanding that you cannot give a dishonorable discharge to 
a serviceman except by the sentence of a general court-martial. 

In the Army all bad conduct discharges are assessed by general courts- 
martial. On the other hand as stated above the Navy tries many of the cases 
which are tried by general courts-martial in the Army by special courts. 

We all know that as many miscarriages of justice occur in the handling of 
general courts-martial as in any other type of trial. 

When you come right down to it, when rehabilitation, or a question involv- 
ing it, is at stake it makes no difference what method of trial was selected. 

It should be noted also that in time of peace officers can only be dismissed 
after a trial by general court-martial (see section 10 of the Uniform Code 
of Military Justice). An officer, to be sure, who is AWOL may be dropped 
from the rolls. But this is not a dismissal. If officers who are dropped from 
the rolls or if officers who are dismissed are to receive the benefits of legis- 
lation such as that before us, obviously the bill must be amended in this 
respect. 

Referral to established boards in the Department of Defense of matters which 
will arise under the projected bill, is fraught with the dangers we point out in 
our report at pages 37 et seq., under the heading “6. Discharge Procedures.” I 
earnestly recommend that portion of the report to you for perusal since I believe 
it clearly explains the basis of the attitude I have attempted to express here 
and points out the reasons we feel divorcement of all the boards under considera- 
tion here from the Department of Defense. 

I thank you for your courtesy in hearing me and allowing me to be heard on 
this most important subject. 


Mr. Dorie. Now, may I point out we will have to meet again to- 
morrow morning and ask the indulgence of you folks who are here in 
the District to appear tomorrow morning instead of today. I did 
feel it was necessary to call on this gentleman from New York State 
who has been here already 3 days. I hope it will not be objectionable 
if I call him out of order. 
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Mr. Pickett, will you come forward, please 

Mr. Picxerr. Thank you, Chairman Doyle. I want to thank you. 

My name is George J. Pickett from Albany, N. Y., and I have been 
the county service officer for Albany County since 1939. I am a mem- 
ber of the American Legion, the DAV, the Veterans of Foreign Wars, 
and I go along with most everything they say and I concur with their 
thoughts in most of the matters they have brought up here today. 

I want to thank the committee for granting me this privilege to come 
before you and to express to you my feelings insofar as 1108 is con- 
cerned, your good bill, Mr. Chairman, and what it will do now—and 
I think that is what we are here for today. 

In support of your bill, I wish to cite the following from the New 
York News of March 14, 1954, by H. Struve Hensel. He was the coun- 
sel for the Armed Forces at the time. Mr. Hensel stated the follow- 
ing: 

A sweeping overhaul of the military discharge system, stripping veterans’ 
rights from subversives and simplifying ouster of undesirables is being urged to- 
day at highest levels in the Pentagon. 

And then Mr. Hensel went on to state that the discharge system, to- 
day, as it exists, is archaic. He stated that he has been urging its 
overhaul. 

“Tt is a big project,” he said. “The discharge systems are bad for 
all services,” he said. “The Army is a little worse than others.” 

He said, “There perhaps is too much emphasis on the honor of the 
one and the disgrace of the other.” 

That was Mr. Hensel’s remarks when he told us about the discharge 
system back in 1954. I doubt whether there was anything much done 
about that to this day, insofar as his contentions were concerned. 

What we do humbly believe up where I came from is that H. R. 
1108 will make those responsible, in the Armed Forces now, for hand- 
ing down these other than honorable discharges, think twice or maybe 
three times before they make a decision to hand down an undesirable 
or a bad conduct, where there is doubt, and that should be resolved in 
favor of the serviceman. That is not being done today. 

It had always been the contention of myself as service officer for the 
county of Albany, that it was an absolute disgrace to this Nation, to 
say the least, the way some of our youthful citizens who left their 
homes and dear ones, their community environments, their churches 
and their schools, to serve their country in the Armed Forces in times 
of national danger, only to receive a discharge from same under other 
than honorable or dishonorable conditions and to be penalized in a 
great many cases in the eyes of their loved ones, their communities, 
their State and the Nation, for some kind of infraction of a petty na- 
ture, of the laws and regulations of the Armed Forces, which was 
held against them. 

Also in a great number of cases for which they were very definitely 
not entirely.to blame. 

I served in the Army and the Navy myself as a boy. I served in 
World War I. I was 17 years of age. I think, humbly, I have a 
pretty good idea of what I am saying along the lines of my conten- 
tions here, today. I don’t think we would have time at these com- 
mittee hearings to bring out the injustices, whether they were designed 
or whether they were otherwise, that were committed, by boys 17, 18, 
and 19 years of age. 
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The fact is that they hand down these bad conduct discharges for 
infraction of the rules, which some of these youngsters don’t even 
understand. 

For instance, the blue discharge. They ask him. They say, “will 
you accept a blue discharge instead of a general court martial ?” 

I have had them come before me and tell me, “Mr. Pickett, we didn’t 
know what they were talking about.” 

“What did you do?” 

“We took it. Now we come home and we feel as though the walls 
have fallen down around us and we don’t know which way to turn.” 
There is no trial to escape the sentence of a general court martial. 
There is no merit where there is no trial. The Army should remember 
this and so should the armed forces. If they don’t try the boys there 
can be no merit to the crime, or to the sentence meted out. 

Over the course of the years, ever since 1941, we have been called 
upon at our veterans’ service agencies to intercede with the military 
and draw up applications for review of military boards where the 
veteran concerned was discharged under undesirable, other than hon- 
orable, or under undesirable conditions, 

In our own community at Albany, N. Y., we have information on 
hand—I have it here to show you—that is what 1108 is going to do. 
If it serves no other good purpose it will do what I am going to read 
to you right now: 

A boy came to my office at 8 o’clock at night. I had worked, humbly 
speaking, my level best for 2 years through the Navy Department to 
try and straighten out and rescind his bad conduct discharge under 

eneral court martial conditions. We had proven, which we believe 

eyond a reasonable doubt, that the boy prior to his enlistment—he 
was not inducted—and we find out—and it should be remembered at 
these hearings, that these 17-, 18- and 19-year old lads, they flock to 
the colors in time of war. They are not drafted, even. They volun- 
teer their services. 

He came in and said to me, “George, do you think you will ever be 
able to straighten out my discharge?” 

I have the case here before me. I had tried then and it wasn’t good 
enough—-I admitted to him—-for 2 years, 

I said, “Yes, Tony, you continue to be a good boy”—and the peculiar 
part of it is, again, 90 percent of these lads who come before us, each 
and every one of them are living a clean life and have been since they 
left the Armed Forces. Now, what happened in there to them? We 
can ask that question. We have others in our organizations who have 
been asking that question for years, but we still do not get the answer. 

Now, what happened? At 6 o’clock I told him I thought I would 
be able to do something. 

I said, “Some day Congress is going to pass a law”—and I think 
1108 is it. 

We first started for asking for these reviews, humbly speaking, back 
in 1946. 

At the time the Congress was awfully busy with the residuals of 
war, but I guess there were a lot of good hearts in there, but they 
didn’t get around to it. 

Here at 9 o’clock at night, Albany Man Found Dead of Gunshot 
Wounds. 
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Do you think that was worth that kind of a discharge to that lad 
who was only about 23 years old then? I don’t think so. I don’t 
think so. 

Mr. Bianprorp. What was he discharged for, Mr. Pickett ? 

Mr. Picxerr. I would have to take too much time, Mr. Blandford, 
to explain it to you, but it was for, I would say petty infractions of 
the regulations—over leave was paramount in it. That happened 
on 2 or 3 occasions. 

Mr. Buanprorp. A series of petty offenses ? 

Mr. Pickett. I would call it that. 

Mr. Buanprorp. Undesirable by a series of petty offenses. 

Mr. Picxerr. He got a bad conduct by reason of a general court 
martial. But then as I say, this is quite a case. John Nicholas Brown 
was in on it—I think it was John Nicholas Brown, Assistant Secre- 
tary of the Navy at the time, and it is quite a case and a very interest- 
‘oe for all to study. 

e proved a psychotic condition or a neuropsychotic condition 
existed with this boy prior to his acceptance. He served 18 months 
in the South Pacific theater of war—that certainly didn’t help it any. 

Now, that, as I say, would take too long. These people want to 
leave here. 

Now, as I said here—and we go back to this, as Senator Richard 
Russell said not too long ago, and he said it magnificiently, we 
thought : 

We do not destroy a man’s life and record on heresay, or to angry, unsupported 
charges of “partisan,” ambitious men with the power to destroy. 

I served in both branches of the service. There are a lot of these 
kids getting discharges for calling sergeants what they are, but you 
are not supposed to do it, and we agreed to that. 

Mr. Dorie. Will you accept my apology if I interrupt you and 
ask you to now give us the kernel of your argument. I want to still 
call on another witness. 

Mr. Picxerr. H. R. 1108 I believe is one of the grandest, most 
patriotic bills to come before this Congress. As our good organiza- 
tion people told you, it may not be an overall cure-all but it a step, 
Chairman Doyle, in the right direction. 

And I want to say in passing, regardless of what will be said at 
these hearings, regardless of the laws that may be promulgated by 
the Congress as a result of these hearings, it will still remain that 
human minds and human feelings, human feelings and emotions will 
be responsible for administering of these said laws. That is the main 
reason why the procedure to be followed to correct the discharge of an 
off-color nature and rescind same within a reasonable period of time 
to one of an honorable nature must be thoroughly worked out and 
made mandated. Our American Legion representative said that. It 
should be thoroughly worked out, so as to make it mandatory from 
now on to send home from the Armed Forces the youth of our coun- 
try, in disgrace, and to penalize them in the eyes of their kinfolks, 
their community, and the Nation, for which they were willing to lay 
down and sacrifice their lives on the bloody field of battle for the 
remainder of their natural lives. 

Thank you, Chairman Doyle. 
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Mr. Doyix. We thank you very much, Mr. Pickett. We appre- 
ciate your waiting for us for 3 days. 

Now, what is the wish of Mr. Hafey of the AMVETS ? 

Mr. Harry. We would like to testify now, sir. 

Mr. Dorie. We know it will not take you long and you have been 

yaiting all morning. 

Mr. Harry. Mr. Cnn and members of the committee, I am 
James W. Hafey, I am assistant national legislative director of 
AMVETS. On my right is Mr. William Flaherty, and on my left is 
Mr. Frank Henry, both of whom are in the employ of AMV "TS and 
who specialize in handling discharge review cases before the boards 
here in Washington. 

Mr. Dorie. Thank you very much. 

Mr. Harry. AMVETS are extremely pleased to have this oppor- 
tunity ” present our views with respect to H. R. 1108, Committee 
Print No. 2, relating to the consideration of evidence of good character 
and nasties by discharge review boards and boards for correction of 
military records. 

Because of the many thousands of young men who have entered 
service since the beginning of World War IL, either through enl'st- 
ment or the draft, the problem of discipline within the service and, 
even more important the problems surrounding the discharge of in- 
dividuals who were not suited to service have taken on major propor- 
tions. 

In recent years our organization and others have handled literally 
thousands of these discharge cases. Many of these administrative dis- 
charges were justified and the type issued was consistent with equity 
and justice. Unfortunately, however, we found many other than hon- 
orable discharges that were, in our opinion, harsh, unreasonable and 
inequitable and did not accurately reflect the character of service. The 
great majority of these discharges were not cl anged and under pres- 
ent laws there is little likelihood that they ever will be. 

We commend this commit*ee for the keen interest and concern you 
have shown in this matter of discharge review. This entire area, viz, 
discipline in service, punishment, rehabilitation, discharges, and dis- 
charge review is in need of thorough study not ‘only to make certain 
that discipline in the service is maintained, but also to assure ‘hat these 
young boys and men are being treated fairly and justly, not only ac- 
cording to law but also according to humanitarian principles of equity. 

The elements of reasonableness and even sympathy are factors that 
should always enter into consideration in issuing an undesirab!e dis- 
charge and in reviewing such a discharge after separation from serv- 
ice. In these cases the laws are always exactly applied usually to 
their fullest extent but all too often temperance, reasonableness, and 
equitable principles are given little or no consideration. 

We know there are many cases in which individuals have committed 
serious offenses repeatedly and displayed complete disregard for reg- 
ulations and authority. Their discharges perhaps should have been 
more severe than undesirable. Many of these discharges should not 
be changed. But, on the other hand, there are many cases wherein a 
young man has committed a few minor offenses over a period of sev- 
eral years and he has been issued an undesirable discharge which 
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will follow him for the rest of his life. It is this unfortunate 
group that we are primarily interested in. 

With specific reference to the bill under consideration, we are in 
complete agreement with the intent and spirit of this proposed leg- 
islation. We note, however, that this bill, as we interpret it, provides 
for the consideration of postservice conduct only when the ape is 
reviewing the case to grant a general discharge (limited). It is our 
view that the bill should go further with respect to the element of 
considering postservice character and conduct. We believe that post- 
service character and conduct should be considered by the correction 
board and the discharge review board of all services for all types of 
discharges and that a provision should be written into the law 
authorizing such consideration. 

We are aware that testimony has been presented to this committee 
stating that consideration has always been given to postservice char- 
acter and conduct. It has been our experience, however, that this 
aspect of these discharge reviews is one that is vague, nebulous and 
intangible. The basic reason for this is that it is not incorporated 
in the law. In our experiences with the various boards we have heard 
all types of explanations on this subject. Some members have said 
they do give such consideration, others have said they do not except in 
certain unusual cases. 

In view of what appears to be obvious confusion on this phase of 
discharge reviews, we deem it essential that this be spelled out clearly 
so that all boards will know that they are to take postservice character 
and donduct into account when considering an honorable, general, or 
general (limited) discharge. 

We believe that the bill as it is presently written may discourage, 
if not preclude entirely, a board from considering postservice conduct 
to the extent that they say they do today. Since the bill specifically 
states that postservice conduct and character is to be considered in 
cases where a general discharge (limited) can be issued, by inference, it 
can be concluded that the boards are not to continue considering post- 
service conduct. We consider it important that this concept be made 
clear and unambiguous. 

The general principle of issuing a general discharge (limited) to in- 
dividuals who otherwise would never, because of their rather poor 
record in service, be able to have their discharge changed to honor- 
able is in our judgment, basically sound. It is true that this dis- 
charge gives him no benefits and it may be true that a potential em- 
ployer would question the type of discharge just as they question the 
general discharge today, nevertheless, it does not have the appearance 
nor the connotation of the undesirable discharge and if it will permit 
or make it easier for even a few of the individuals to obtain more 
desirable employment then this legislation will have served its purpose. 

Fundamentally, everything that is done for a person by medical 
treatment, rehabilitation, counseling, etc., is done with the intention 
of making him a useful member of society and to enable him to make 
his contribution to the economy in addition to making his life fuller 
and that of his family. Employment and making an individual self- 
sufficient is the desired end of all social programs. 

There are many phases of this discharge review question that bear 
close scrutiny. We know of cases where a correction board has voted, 
many times unanimously, in favor of changing a discharge. This 
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recommendation for change is sent to the Secretary of the service in- 
volved and it is disapproved. Often this disapproval is in the recom- 
mendation of the Bureau of Personnel. 

Mr. Bianprorp. Do you mean that is just a Navy situation ? 

Mr. Harry. Yes, I think that is excusively a Navy situation, — 

This appears basically unfair to us, especially when the petitioner 
appears In person and the board has an ete to see, observe,, 
and interrogate him and they vote to change his discharge only to have 
the decision reversed. This is only one of the many areas on this 
subject that should be studied and reviewed for possible correction. 

We will submit to the committee, before these hearings are con- 
cluded, an amended bill incorporating the proposals we have discussed 
in this statement. We urge the committee to give it their serious 
study and consideration. 


(‘The bill is as follows:) 
(H. R. ——, 85th Cong., ist sess. ] 


A BILL To amend section 207 of the Legislative Reorganization Act of 1946, to provide 
that the Boards for the Correction of Military or Naval Records shall give consideration 
to satisfactory evidence relating to good character and conduct in civilian life after 
discharge or dismissal in determining whether or not to correct certain discharges and 
dismissals, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subtitle (a) of title 10, United States 
Code, is amended as follows: 


“§ 1552. Correction of military records : claims incident thereto 


“(a) The Secretary of the military department, under procedures established 
by him and approved by the Secretary of Defense, and acting through boards of 
civilians of the executive part of that military department, may correct any 
military record of that department when he considers it necessary to correct 
an error or remove an injustice. Under procedures prescribed by him, the 
Secretary of the Treasury may in the same manner correct any military record 
of the Coast Guard. Except when procured by fraud, a correction under this 
section is final and conclusive on all officers of the United States. When con- 
sidering the case of any individual heretofore or hereafter discharged or dis- 
missed from any of the Armed Forces under conditions other than honorable, 
the board shall take into consideration in each case the reasons for the type of 
the original discharge or dismissal, including, but not limited to: 

“(i) The conditions that prevailed at the time of the incident, statement, 
attitude, or act which led to the original discharge or dismissal : 

“(ii) the age of the individual at the time of the incident, statement, at- 
titude, or act which led to the original discharge or dismissal ; 

“(iii) the normal punishment that might have been adjudged had the act 
or incident been committed in civilian life; and 

“(iv) the moral turpitude, if any, involved in the incident, statement, at- 
titude, or act which led to the discharge or dismissal, 

provided that evidence, oral or written, or both, if presented by the individual, 
including, but not limited to: 

“(1) a rotarized statement from the chief law-enforcement officer of the 
city, town, or county in which the individual resides attesting to the in- 
dividual’s general reputation insofar as police and court records are con- 
cerned ; 

“(2) a notarized statement from the individual’s employer, if employed, 
attesting to the individual’s general reputation and employment record ; 

“(3) notarized statements from not less than five persons, attesting to 
the fact that they have personally known the individual for not less than 
three years as a person of good reputation and exemplary conduct. and fur- 
ther attesting as to the actual extent of personal contact with the individual 
concerned, 

and by such independent investigation as the board may make, that such in- 
dividual has rehabilitated himself, that his character is good, and that his con- 
duct, activities, and habits since he was granted his original discharge (or since 











originally dismissed) have been exemplary for a reasonable period of time shall 
be considered. 

“(b) The appropriate board is authorized to issue a General Discharge (Lim- 
ited) dated as of the date it is issued by the board in each case that an Honorable 
or a General Discharge is not warranted on the evidence of record. 

“No benefits under any laws of the United States (including, but not limited 
to, pension, compensation, hospitalization, military pay and allowances, educa- 
tion, loan guaranty, retired pay, and other benefits) shall be afforded any individ- 
ual issued a General Discharge (Limited) under this subsection unless he would 
be entitled to such benefits under his original discharge or dismissal. Except 
as otherwise provided in this Act, no General Discharge (Limited) shall be issued 
except pursuant to the provisions of this subsection, and after a specific find- 
ing by the board that such a discharge is issued pursuant to the provisions of 
this subsection. 

“(c) No correction may be made under subsection (a) unless the claimant 
or his heir or legal representative files a request therefor before October 26, 1961, 
or within three years after he discovers the error or injustice whichever is later. 
However, a board established under subsection (a) may excuse a failure to file 
within three years after discovery if it finds it to be in the interest of justice. 

“(d) The department concerned may pay, from applicable current appropria- 
tions, a claim for the loss of pay, allowances, compensation, emoluments, or other 
pecuniary benefits, or for the repayment of a fine or forfeiture, if, as a result of 
correcting a record under this section, the amount is found to be due the claimant 
on account of his or another’s service in the Army, Navy, Air Force, Marine Corps, 
or Coast Guard, as the case may be. If the claimant is dead, the money shall be 
paid, upon demand, to his legal representative. However, if no demand for pay- 
ment is made by a legal representative, the money shall be paid— 

“(1) to the surviving spouse, heir, or beneficiaries, in the order prescribed 
by the law applicable to that kind of payment; 
“(2) if there is no such law covering order of payment, in the order set 
forth in section 2771 of this title; or 
“(3) as otherwise prescribed by the law applicable to that kind of payment. 
A claimant’s acceptance of a settlement under this section fully satisfies the claim 
concerned. This section does not authorize the payment of any claim compensated 
by private law before October 25, 1951. 

“(e) Applicable current appropriations are available to continue the pay, al- 
lowances, compensation, emoluments, and other pecuniary benefits of any person 
who was paid under subsection (c), and who, because of the correction of his mili- 
tary record, is entitled to those benefits, but for not longer than one year after 
the date when his record is corrected under this section if he is not reenlisted in, 
or appointed or reappointed to, the grade to which those payments relate. With- 
out regard to qualifications for reenlistment, or appointment or reappointment, 
the Secretary concerned may reenlist a person in, or appoint or reappoint him to, 
the grade to which payments under this section relate. 

“(f) No payment may be made under this section for a benefit to which the 
claimant might later become entitled under the laws and regulations administered 
by the Administrator of Veterans’ Affairs. 

“(o) The Secretary of Defense for the military departments, and the Secretary 
of the Treasury for the Coast Guard, shall report to Congress every six months 
on claims paid under this section during the period covered by the report. The 
report shall include for each claim the name of the claimant, a brief description 
of the claim, and a statement of the amount paid.” 

Src. 2. Section 301 of the Servicemen’s Readjustment Act of 1944 (38 U. S. C. 
693), is amended to read as follows: 

“Sec, 801. (a) The Secretary of a military department, and the Secretary 
of the Treasury for the Coast Guard, under procedures established by him and 
approved by the Secretary of Defense, and after conference with the Adminis- 
trator of Veterans’ Affairs, is authorized and directed to establish in his military 
department, respectively, boards of review composed of five members each, 
whose duties shall be to review, on their own motion or upon the request of 
a former officer or enlisted man or woman or, if deceased, by the surviving 
spouse, next of kin, or legal representative, the type of his discharge or dis- 
missal. Such review shall be based upon all available records of the service 
department relating to the person requesting such review, taking into con- 
sideration in each case the reasons for the type of the original discharge or 
dismissal, including, but not limited to: 
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“(i) the conditions that prevailed at the time of the incident, statement, 
attitude, or act which led to the discharge or dismissal ; 

“(ii) the age of the individual at the time of the incident, statement, 
attitude, or act which led to the original discharge or dismissal ; 

“(iii) the normal punishment that might have been adjudged had the 
act or incident been committed in civilian life; and 

“(iv) the moral turpitude, if any, involved in the incident, statement, 
attitude, or act which led td the discharge or dismissal, 

provided that evidence, oral or written, or both, if presented by the individual, 
including, but not limited to: 

“(1) a notarized statement from the chief law-enforcement officer of the 
city, town, or county in which the individual resides attesting to the indi- 
vidual’s general reputation insofar as police and court records are concerned ; 

“(2) a notarized statement from the individual’s employer, if employed, 
attesting to the individual’s general reputation and employment record; 

“(3) notarized statements from not less than five persons, attesting to 
the fact that they have personally know the individual for not less than 
three years as a person of good reputation and exemplary conduct, and 
further attesting as to the actual extent of personal contact with the 
individual concerned, 

and by such independent investigation as the board may make, that such indi- 
vidual has rehabilitated himself, and his character is good, and that his conduct, 
activities, and habits since he was granted his original discharge (or since 
originally dismissed) have been exemplary for a reasonable period of time 
shall be considered. 

“(b) The appropriate board is authorized to issue a General Discharge 
(Limited) dated as of the date it is issued by the board in each case that an 
Honorable or a General Discharge is not warranted on the evidence of record. 

“No benefits under any laws of the United States (including, but not limited 
to, pension, compensation, hospitalization, military pay and allowances, edu- 
cation, loan guaranty, retired pay, and other benefits) shall be afforded any 
individual issued a General Discharge (Limited) under this subsection unless 
he would be entitled to such benefits under his original discharge or dismissal. 
Except as otherwise provided in this Act, no General Discharge (Limited) shall 
be issued except pursuant to the provisions of this subject, and after a specific 
finding by the board that such a discharge is issued pursuant to the provisions 
of this subsection. 

“Witnesses shall be permitted to present testimony either in person or by 
affidavit and the person requesting review shall be allowed to appear before 
such board in person or by counsel: Provided, That the term ‘counsel’ as used 
in this section shall be construed to include, among others, accredited repre- 
sentatives of veterans’ organizations recognized by the Veterans’ Administration 
under section 200 of the Act of June 29, 1986 (Public Law Numbered 844, 
Seventy-fourth Congress). Such board shall have authority, except in the case 
of a discharge or dismissal by reason of the sentence of a general court-martial, 
to change, correct, or modify any discharge or diSmissal, and to issue a new 
discharge in accord with the facts presented to the board. The Uniform Code 
of Military Justice is hereby amended to authorize the Secretary of each military 
department to establish such boards of review, the findings thereof to be final 
subject only to review by the respective Secretary: Provided further, That no 
request for review by such board of a discharge or dismissal under the provisions 
of this subsection shall be valid unless filed within fifteen years after such 
discharge or dismissal or within fifteen years after the effective date of this 
Act whichever be the later.” 


In conclusion, Mr. Chairman, we wish to commend this committee 
and the staff for the work done in this important subject of discharge 
reviews. We are hoping that, as a result of your efforts, some bene- 
ficial changes will be made in the established procedures and that a 
more liberal and equitable philosophy will be adopted by all boards. 

Thank you. 

Mr. Dorie. Thank you very much. May I ask you this, please— 
you have heard the bells ring, and that means we must go to the floor 
immediately. We have stayed over now in order that you could 
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complete reading this. Could you gentlemen be back with us 
tomorrow morning at 10 o’clock to be with us for a half an hour? 
We want the benefit of your discussion with us. 

Mr. Harey. We will be very happy to return, Mr. Chairman. 

Mr. Doyixz. The other witnesses will be called right after these 
three men tomorrow morning. I am not promising you 30 minutes 
of time tomorrow, but we will call you first. 

Mr. Huppreston. Mr. Hafey, could you have that proposed bill, 
as amended, here for our consideration tomorrow, also? 

Mr. Harry. Yes. 

Mr. Doyter. Do the remaining witnesses all live here in the District? 

Thank you very much. 

(Whereupon, at 12:15 p. m., the subcommittee adjourned, to recon- 
vene at 10 a. m., Friday, June 28, 1957.) 


House oF RerreseNTATIVES, 
SrecraL SuBcoMMITTEE ON Minitary DiscHarceEs, 
OF THE ARMED SERVICES COMMITTEE, 
Washington, D.C ., Friday, June 28, 1957 

The subcommittee convened at 10 a. m., in room 313-A of the Old 
House Office Building, Hon. Clyde Doyle (chairman of the subcom- 
mittee) presiding. 

Mr. Dorie. The subcommittee will please be in session. 

In think yesterday, when we adjourned until this morning, we had 
before us three distinguished members of the AMVETS organization. 
As we agreed yesterday, we will be glad to hear you complete your 
statement first. You had completed your statement, I believe. 


STATEMENT OF JAMES W. HAFEY, ASSISTANT NATIONAL LEGIS- 
LATIVE DIRECTOR; WILLIAM FLAHERTY AND FRANK HENRY, 
NATIONAL SERVICE OFFICERS, AMVETS—Resumed 


Mr. Doytz. We wanted to ask you questions and give you further 
opportunity to make any statements you wish. 

Mr. Bray. Mr. Chairman, I saw Mr. Gubser this morning. Some 
official matters have arisen which have prevented his being at the com- 
mittee meeting this morning. He asked me to make that a matter of 
record. 

Mr. Dorie. We will take note of it. I think it is splendid that you 
other busy men on this subcommittee have been so fine in your regular 
attendance. We have so many emergencies that we have to lead a 
sort of double life sometimes. 

Mr. Hafey, you may proceed. 

Mr. Harry. Mr. Chairman, yesterday, at the close of the session, I 
had concluded my statement. I promised I would have with me this 
morning a copy of the amended bill that I spoke about in my state- 
ment. Unfortunately, it could not be stenciled before the hearing 
time, but I hope to have my secretary bring it up before the hearings 
conclude this morning. 

In essence, this bill that we are suggesting proposes that postservice 
conduct and character be considered by all boards when they are con- 
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sidering a discharge case. This includes the Discharge Review Board 
and the Corrections Board. 

We also, in this amended bill, have suggested that the time limit not 
be 3 years but, rather, that the time limit be at the discretion of the 
board hearing the case. 

In other words, they would determine what a reasonable period of 
time would be for the consideration of this postservice conduct for any 
of the discharges, including the discharge suggested by the commit- 
tee, a general discharge, limited. That is the essence of our bill. Oth- 
erwise, it is in substantial agreement with the committee bill. 

Mr. Buianprorb. In order to become a member of AMVETS, what 
type of discharge does a person have to have ? 

Mr. Harry. He must have a discharge under honorable conditions. 

Mr. Buanprorp. I do not mean to be unfair in this question, but 
would your organization accept an admitted user of drugs if he were 
able to convince the Board that he should have a general discharge, 
limited ¢ 

Mr. Harey. In answer to that question, Mr. Blandford, I cannot 
speak definitely on what the organization would do, but in my opinion 
I would say that I doubt very seriously if we would accept as a member 
of AMVETS a veteran who had his discharge changed to a general 
discharge, limited, as opposed to the general discharge under honora- 
ble conditions. 

Mr. Bianprorp. Do you believe that an individual should be entitled 
to the same veterans’ benefits as an individual discharged originally 
with a discharge under honorable conditions if on your suggested 
change in the bill he could convince a board that while his original 
discharge was sound because of his performance of duty, his post- 
service conduct now entitled him to a discharge under honorable con- 
ditions ? 

Mr. Harry. I would say “No”; that we would not. 

Mr. Buanprorp. What would be the advantage? What you are do- 
ing in your suggestion is you are saying that postservice conduct should 
be taken into consideration in giving a man a discharge under honora- 
ble conditions, but you would limit it to say that if postservice conduct 
is taken into consideration and the man is given a discharge under 
honorable conditions, it will not be a discharge under honorable con- 
ditions that will entitle him to the same benefit as an individual is en- 
titled to who receives a discharge under honorable conditions in the 
first place. That is, in effect, what you are saying. 

Mr. Harry. Mr. Blandford, I do not think our bill changes the ex- 
act intent of the bill that the committee has. It would all be a matter 
of weighing the offenses committed in the service against his outstand- 
ing character subsequent to service and then, in the determination of 
the Board, if they felt his offenses within service were not extremely 
serious and that his subsequent postservice conduct was outstanding, 
in their judgment, then they could award him a general discharge 
under honorable conditions. 

Mr. Buanprorp. Which, under the existing regulations, would give 
him all the benefits of an individual with a discharge under honora- 
ble conditions. 

Mr. Harry. That is correct. If the Board considers the offenses 
committed in service and, in addition, considers his outstanding con- 
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duct subsequent to service, if in their judgment they felt that a long 
enough period of time had elapsed but yet, considering that his of- 
fenses in service were rather serious, they, again in their judgment, 
could issue to him a general disc harge, limited, without the bene- 
fits, just for the express purpose of giving him an opportunity to ob- 
tain employment. 

Mr. Buianprorp. You are saying, in effect, then, that you think a 
man’s postservice conduct should determine whether or not he is 
entitled to veterans’ benefits ? 

Mr. Harry. In a sense, yes. 

Mr. Buianprorp. You heard two members of the committee say 
yesterday that they were diametrically opposed to any proposition 
which would give an individual veterans’ benefits based upon post- 
service conduct. 

Mr. Harry. I was not here at the beginning of the session yesterday. 
I came in rather late. I did not specifically hear that. 

Mr. Doyte. Are there any questions by members of the committee ? 

Mr. Krrentr. I had a question, Mr. Chairman, but I think he has 
answered it. I think I understand correctly that you do say that under 
certain conditions your organization would accept as proper that a 
veteran, purely and simply on the basis of his postservice conduct, 
could be made eligible for veterans’ benefits when he was not eligible 
at the beginning under the original discharge. 

Mr. Harry. No, sir; I did not mean to leave that impression. I 
would say this in answer to that problem: If in the consideration of 
all the facts—namely, the record in service and the record subsequent 
to service—the Discharge Review Board or the Correction Board de- 
termines that, w eighing : all these factors, they cannot give him the gen- 
eral disc harge under honorable conditions, which essentially includes a 
close look at his record in service, so that the element of injustice is 
considered, if they could not give him that general discharge but, 

rather, they think they could swing the case over to the general dis- 
charge, limited, I do not think that he should be eligible for benefits. 

As I understand it, that discharge actually has not been changed 
to honorable or under honorable conditions and therefore he should 
not receive benefits. It is primarily for the purpose of permitting 
him to obtain employment. 

Mr. Buianprorp. You do endorse H. R. 1108, the committee print, 
however ? 

Mr. Harry. Yes, sir, the general intent and spirit of the bill. 

Mr. Huppieston. You endorse the proposition that there should 
be an additional type of discharge between the general discharge and 
the undesirable discharge similar to what we provided for in the bill ? 

Mr. Harry. That is correct, Mr. Huddleston. 

Mr. Dorie. May I direct this question to you, please. 

I think the reason we suggested in Committee Print No. 2, which 
was also in-the original bill, H. R. 1108, that a period of not less than 
3 years would be required of postservice exemplary conduct after 
discharge was because it was thought there ought to be some reasonable 
period of time, we said 3 years, during which the man who had re- 
ceived less than an honorable discharge could and would demonstrate 
that he had rehabilitated himself on account of the sort of offenses for 
which he was discharged under less tlan honorable conditions. 
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Your suggestion, if adopted, would mean a man discharged with less 
than an honorable discharge could within a month or 3 months file an 
application for review of his discharge after he was discharged. 

Is that not too soon?’ How could he possibly demonstrate within 
such a short period of time his exemplary conduct ? 

Mr. Harry. That is correct. In the instance you cite he could not 
demonstrate it. Let us assume it was 6 months. He could demon- 
strate to some extent his postservice conduct. Granted, it would not 
be an appreciable period of time. But it is conceivable that his dis- 
charge, considering his good conduct subsequent to service and his 
rather nominal offenses in service, could be changed to a general 
discharge under honorable conditions. 

Assuming it was not changed, he could come in again in perhaps 
a year or a year and a half and it would be reconsidered, considered 
when he had determined that he had compiled a splendid record. 
Then it would be in the judgment of the Discharge Review Board to 
determine if it was a reasonable period of time. 

Mr. Doyte. In considering the original bill I suggested the term 
of 3 years for the reason that 

Mr. Bianprorp. For the man’s own protection. 

Mr. Doyte. I have no intention of making it easy for a man to get 
his review if he receives less than an honorable discharge. In other 
words, I think if we do not have some reasonable period 

Mr. Buianprorp. If you recall, Mr. Chairman, there were two 
propositions involved. One was to protect the individual and. the 
other was to protect the Board from frivolous cases. If you allow 
a man to come after being out of service a month and he says, “I 
have gone to Sunday school every day for a month and I am a good 
boy,” and the Board reviews the case and finds no cause to change. and 
he comes back 6 months later and says, “I have gone to Sunday school 
now continuously for 7 months,” he has prejudiced his case by hav- 
ing had it reviewed once. 

Tf you put a 3-year period in, you have a minimum standard. 
This prevents the individual coming in too soon to establish himself 
for rehabilitation. If you put your provision in, I am afraid you 
would be imposing, first of all, an almost impossible burden on the 
Board and, sec ondly, you would be unfair to the individual in his 
attempt to rehabilitate himself. 

Mr. Doytx. It is not only that. I am thinking of young men as 
I know them who commit these errors. We want nothing in this bill 
which is going to be so easy of accomplishment after discharge less 
than honorable that there is going to be any thought on the part of 
the boys while in the service ‘that all they have to do is get out and 
then file an application immediately for review. Do you see our 
thought ? 

Mr. Harry. Yes, sir, I do. 

Mr. Doy.ie. It should not be that way. In other words, I do not 
think a man can prove his exemplary conduct postservice substan- 
tially, prove that he is a substantial citizen and has rehabilitated 
himself in much less than 2 or 3 years, do you ? 

Mr. Harry. What you say is correct, sir. We were thinking that 
perhaps in the administrative regulations implementing this bill that 
the boards themselves woul] establish to some extent what they would 
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consider a reasonable period of time. However, I will concede that 
might be subject to some disagreement. 

Mr. Doytx. We felt there should be a definite guidepost and defi- 
nite limitation, a definite restruction, shall I say. If a boy is in the 
habit of making these errors of conduct in the military, even if they 
are not crimes in the ordinary sense of the word in civilian life, he 
should not have too easy a cinch, in fact, he should not have any 
cinch as we see it in making application for review. 

Mr. Harey. We are in general agreement with that statement, Mr. 
Chairman. 

Mr. Chairman, Mr. Henry would like to make an observation. 

Mr. Henry. Gentlemen, very briefly this confusion that prevails on 
the particular point of consideration of the postservice conduct, it is 
obvious why there isso much confusion on it. 

The consideration of that factor as a factor incorporated in your 
bill, that already prevails, as you know, under the criteria of the 
Board for Correction of Military Records under existing legislation 
and regulations. They can and do give consideration to postservice 
conduct and character, et cetera, to determine whether they may correct 
and modify the discharge to honorable, entitling the veteran to veter- 
ans’ benefits. That isthe key point, I think, here. 

The Corrections Board has the authority to consider as a factor the 
postservice conduct as a factor among all the other factors, of course. 

The boards generally are influenced by this postservice conduct only 
if the consideration of the offense hinges on a borderline determina- 
tion, that there is really doubt in the minds of the Board as to whether 
the offense warranted such punishment as was meted out. 

When the Board is confronted with such a borderline determination 
that it hinges entirely on one way or the other, whether to correct it, as 
a factor they take into consideration this other factor of postservice 
conduct. That situation already exists. 

What AMVETS has in mind is that the discharge review boards 
also be given authority by legislation to consider the postservice con- 
duct under the same set of circumstances. 

That, of course, would entitle the veteran to veterans’ benefits if it is 
corrected under the old criteria and if the Discharge Review Board 
can consider it. 

I think counsel indicated the service department people testifying 
earlier this week said the review boards already had authority to give 
consideration to postservice conduct. 7B OTL 

Mr. Buanprorp. They have authority, but as far as exercising it, 
there is no question that the boards of review of discharges and dismis- 
sals rarely if ever take into consideration as any compelling factor 
whatsoever postservice conduct. The boards for the correction of 
records apparently do take that into consideration. 

Mr. Henry, the point is that if by statute you authorize the Board 
to take into consideration postservice conduct in the granting of a 
discharge that would entitle a person to a monetary benefit, then you 
are in effect establishing the principle that a person can earn entitle- 
ment to veterans’ benefits on the basis of being a good boy after getting 
out of the service. 

That is what the committee will not endorse. 

Mr. Henry. I was going to say this. We are opposed to that also. 
I wanted to make that distinction of the two categories, that in the 
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instance I just cited consideration of postservice conduct by the Dis- 
charge Review Board may warrant favorable correction of the dis- 
charge and entitlement to veterans’ benefits when considered under 
those circumstances as one factor among others and is a borderline deci- 
sion. 

But in the instance of the bill being presented now and this new 
philosophy, if the postservice conduct only as such standing alone is 
the only possible basis for correcting his discharge, then “certainly 
there is no question about giving him veterans’ benefits. He is not 
entitled to it. 

Mr. Buianprorp. And he is not going to get a general discharge, 
limited, either. It is not the intent of the committee print to give a 
person a general discharge, limited, based solely on the fact that he 
was a nice boy after he got out of the service. It is merely a factor to 
be given weight by statute. 

This bill creates a new type of discharge, this bill gives the boy an 
opportunity or rather gives the Board an opportunity to give a man 
a new piece of paper that they have not the authority to do today 
in order to take away from him the stigma of an undesirable or BCD, 
but it is not to raise him up on a level and say, “Because you have been 
a good boy we will forget about what you did in the service.” 

We do not want to do that. Then General Kuhfeld’s objection would 
be a hundred percent valid. That is the one thing the committee is 
not going to endorse, as I understand it, that principle. 

Mr. Doyte. I think you are right. We want nothing to show any 
intention on the part of the subcommittee that there is going to be any 
suggestion, directly or indirectly, by us in the bill or in the report 
that there is any less requirement on the part of a boy during his 
military career to make good in his military career. That must be 
understood. 

Mr. Henry. Perhaps the confusion in my mind was that initially if 
the offense was not so serious and perhaps was a misdemeanor but, 
nevertheless, under service regulations and Department of Defense 
regulations the discharge could not be corrected unless consideration 
was given to the ostservice conduct as the corrections board can now 
do, if it were borderline, they could go the other way and grant a fav- 
orable discharge. 

Mr. Dorie. You are correct, but those are the two factors. We 
merely added a factor, misdemeanor plus rehabilitation, a minor 
offense plus rehabilitation. 

Mr. BLanprorp. We want to correct that gray area that is not cor- 
rectable now because the Board today says, “If I change this discharge, 
I am going to make this person in a sense whole, and we do not want 
to do that.” 

Mr. Doyie. Thank you very much. We appreciate especially your 
taking time to so thoroughly consider the problem that you submitted 
that fine suggestion in the bill. ! 

While you men are here, it may be appropriate for me to read this 
into the record at this time. We have been furnished by the distin- 
guished Assistant Secretary of Defense a proposed directive. He has 
not signed it yet. He handed it to us 2 days ago and said he wished 
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to submit it to us for our consideration and if we felt it would be help- 
ful and appropriate, he would sign it and initial it. It reads: 


ASSISTANT SECRETARY OF DEFENSE, 
MANPOWER, PERSONNEL, AND RESERVE, 
Washington 25, D.C. 
Memorandum for Assistant Secretary of the Army, Assistant Secretary of the 
Navy, and Assistant Secretary of the Air Force. 
Subject: Reenlistment of Persons Discharged Under Less Than 
Conditions. 


Persons discharge or dismissed under less than honorable conditions who 
demonstrate exemplary civilian behavior for a minimum period of 2 years sub- 
sequent to separation may, under appropriate conditions, be granted an opportu- 
nity to reenlist in order to permit them to earn honorable discharges by per- 


formance of further military duty of a character which warrants such higher 
recognition. 


In determining the acceptability of such an applicant for reenlistment the fol- 
lowing, among other features, should be carefully evaluated: 


A. Nature and seriousness and circumstances surrounding the offense or 
offenses or conduct for which previously discharged. 

B. Age and military experience at the time of commission of offense or offenses. 

C. Civilian background, education, employment record, and general reputation 
in the community before and after military service. 

The entitlement of an applicant to reenlist under these conditions is subject 
to the discretion of the individual service Secretaries, dependent upon the need 
of their services. It is not to be construed as establishing a priority for the en- 
listment of this group in preference to other reenlistees or nonprior service 
personnel. 


This procedure was previously agreed to by members of the armed services 
in coordinated consultation. 

It is requested that your implementing directives be forwarded to this office. 

The subcommittee has considered it. We think it is a worthy step in 
improvement and, of course, it is to be hoped that it will be v igorously 
and vigilantly implemented and kept in implementation. 

We wish to compliment the Secretary and his other distinguished as- 
sociates in the military departments on issuing this promptly. We do 
request that we be informed in January and each six months thereafter 
how it is going as to the number that take advantage of this and are 
found qualified and do reenlist and how they come out in their reenlist- 
ment. We think it is a very splendid advance step. 

Our distinguished committee counsel reminds me that we should 
say that we, of course, antic ipate that the regulations should be uni- 
form in each of the services if possible. We believe that the lack of 
uniformity in the application of such regulations many times causes 
confusion, uncertainty, and lack of efficiency and lack of results. So 
the distinguished Deputy Assistant Secretary will be informed of our 
approval ‘of that. 

We have exactly 1 hour and 25 minutes in order to finish these 
hearings. We must finish because we are all about other official work 
beginning early Monday morning. So that I know these witnesses 
yet before us will cordially cooperate. If I do interrupt on a matter 
of time, it is only because ‘T have to in view of the circumstances. 

I am pléased to call at this time Mr. George Riley, who has been 
here these 3 days. Mr. Riley is with the AFL-CIO. Mr. Riley, we ap- 
preciate your coming back again this morning to give us the benefit 
of your thinking. 


Honorable 
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STATEMENT OF GEORGE D. RILEY, AFL-CIO LEGISLATIVE 
REPRESENTATIVE 


_ Mr. Riey. Mr. Chairman, I am happy to contribute to the expedi- 
tion of this hearing. I will be very brief. 
Mr. Doytr. I have noticed you were in the audience this week. 


Mr. Rirey. I would like to submit my statement for the record. 
Mr. Doyte. It will be received. 


(The statement referred to follows :) 


STATEMENT OF GEORGE D. Ritey, AFL-CIO LEGISLATIVE REPRESENTATIVE, ON 
1108, RELATING TO Goop CHARACTER AND CONDUCT IN CIVILIAN LIFE IN DETER- 
MINING WHETHER To Correct CERTAIN DISCHARGES AND DISMISSALS 


The AFL-CIO endorses the purposes of H. R 1108 to correct military and 
naval records where good character and good conduct in civilian life after dis- 
charge warrant. 

The sponsor, Mr. Doyle, is to be commended for his foresight in offering 
the bill which can have far-reaching effects upon the lives of young men and 
women confronted with the results of some infractions in afterlife. 

We also applaud the purposes of any similar bills having for their intent the 
same general ends as are expressed in H. R. 1108. 

The trend in our social order today is in the general direction of rehabilitation 
based upon character, activities, habits, and general good conduct. These are the 
building blocks for probationary systems, well recognized as substantial and 
constructive and generally productive wherever set into practice. 

H. R. 1108 excepts from operation of the bill sentences following general 
court-martial. We find no objection to this limitation. 


OPPORTUNITIES FOR NECESSARY CORRECTION 


It is because military authorities say they are not empowered by present 
statutes to take the procedures outlined in the presently proposed legislation 
that the bill has been drafted. Since it is agreed that the bill is necessary in 
order to enable military boards to correct discharges or dismissals based upon 
minor offenses, we hope your committee will report the bill, substantially intact, 
soon. The term “minor” is interpreted to coincide generally with misdemeanors 
in civilian circles. 

It is clear that the legislation provides that the applicant for correction of 
his military record must make his own case in justification. This is a fair 
provision which provides such opportunity. Certainly, official actions can be 
taken and are taken in the heat of stress and under discipline which in the light 
of later events fully justify corrective action as set forth under the bill. 


HEAVY PENALTIES FOR MINOR VIOLATIONS 


Issuance of discharges other than honorable by the armed services has placed 
extreme hardships on former members of the armed services because of minor 
violations of military rules and regulations. These servicemen have been penal- 
ized to a greater extent under military rules than they would have been for 
comparable violations in civilian life. 

Under existing law servicemen who have been issued discharges other than 
honorable have been compelled to sacrifice all employment benefits accumulated 
prior to their entry into military service. This is because such discharges nulli- 
fied their reemployment rights. This, coupled with loss of benefits under Federal 
and State laws, has caused undue hardship for these servicemen. We do not 
believe “the quality of mercy” should be “strained.” 

It is a known fact, and military regulations will so reveal, that discharges 
other than honorable have been issued to many veterans for physical and mental 
disabilities and other minor reasons for which a person would not be penalized 
in civilian life. 

CONCLUSION 


It is imperative that a review of discharges other than honorable be made 
and in their place discharges of an honorable nature should be issued wherever 
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justified. This would remove the stigma already attached to many persons whom, 
we feel, are entitled to honorable discharges. It is our feeling that a review 
of these discharges will show that many of these people are persons of good 
character and excellent reputation. 

The Committee on Veterans’ Affairs of the AFL-CIO is wholly in agreement 
with the intent of the bill. 

It is our hope that all members of this committee will take favorable action 


on H. R. 1108. 

Mr. Ruxy. We are for this legislation which is on the table. It 
has been endorsed by our veterans’ affairs committee. We have 
some 314 to 4 million members who are veterans. Therefore, we have 
what we think is a pretty fair equity in this legislation. 

We regard this legislation as humane and compassionate. It is 
evident that your subcommittee has done a great deal of work to 

try to get this bill on all fours. I know you have had plenty of dif- 
ficulties because I can see from the remarks, questions, and answers 
that that has been true. 

I think historical precedent is something we can part. with most 
any time when we find we are at variance with the tradition which 
is not serving us in the second half of the twentieth century. 

I have taken note of the fact that the Defense Department has 
taken exception to this legislation. I also recall that the courts do 
not come here and tell you every time they might differ with you 
about changing the law of the land, but they go ahead and adopt the 
new acts and interpret them to the best advantage. 

This legislation, as I see it, is not compelling, it is considerably 
advisory, it is merely adding a new element into the consideration. 
In that way it seems to me it is running parallel to Christian thinking 
where a man is not irrevocably damned for whatever offenses he 
might have committed, particularly those that are not of an extremely 
venal nature. 

I want to remark that I learned a great deal from Mr. Blandford’s 
discussion yesterday. I have known hin well and favorably, and I 
think his services are invaluable in this field. His interpretation of 
what appears to be the philosophy behind this manaren I think 
will be of a great deal of assistance in interpreting it. I do hope it is 
reported without any crippling amendments and that it can be had 
this year. 

Mr. Doytx. Thank you very much, Mr. Riley. I wish to assure 
you that the subcommittee heartily concurs in your appraisal of the 
value of our committee counsel, Mr. Blandford. 

Mr. Bianprorp. Thank you, Mr. Riley. 

Mr. Huppieston. Before you leave, Mr. Riley, I note in your state- 
ment you state that “H. R. 1108 excepts from operation of the bill 
sentences following general court-martial.” 

That is not exactly an accurate statement. It does apply as far as 
boards of. review are concerned but not as far as the boards for 
correction of military records are concerned. The difference is be- 
cause giving the correction board jurisdiction over general court- 
martial does not give the Board of Review jurisdiction over general 
court-martial. We follow the jurisdiction laid out in existing law. 

Mr. Riey. I stand corrected on that. 

Mr. Dorie. Thank you very much, Mr. Riley. 

Is Mr. Ferman here? 
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_ Mr. Buanprorp. He was here. He left his statement. Whether he 
1s going to return or not I do not know. The Naval Reserve Associa- 
tion is here. 

Mr. Doyrx. If Mr. Ferman does not return, without objection, his 
statement will be included. 

Is Mr. Herbert Wilson, of the Reserve Officers’ Association here ? 

_Is Rear Adm. Chauncey Camp here? Admiral, I have noticed you 

sitting here these several days patiently. We appreciate your coming 
back thismorning. You may proceed. 


STATEMENT OF REAR ADM. CHAUNCEY CAMP, USNR (RETIRED), 
EXECUTIVE OFFICER, THE NAVAL RESERVE ASSOCIATION 


Admiral Camp, I have prepared this statement in the last 24 hours. 
You will notice it does take into account some of the testimony we 
have had here. 

Mr. Chairman and members of the committee, my name is Chauncey 
Camp. I am the executive officer of the Naval Reserve Association. 
I want to express my sincere appreciation for the honor and privilege 
of appearing before you on this vital subject. A good many of the 
original problems have been resolved in the discussions before this 


. committee and by the corrected Committee Print No. 2 of H. R. 1108. 


I shall, therefore, confine my remarks to the issues which now appear 
to be the meat of this proposed legislation. 

It is my understanding that the committee is well pleased with cur- 
rent procedures of the various services for handling discharges and that 
the present problem concerns principally those discharges other than 
honorable which have already been issued (except by sentence of a 
general court-martial). It is also my understanding that it is gen- 
erally agreed that the cases with which this committee is principally 
concerned are those which might be classified as misdemeanors where 
the serviceman concerned has led an exemplary life after discharge. 

Much has been said about depreciating the value of an honorable dis- 
charge and about undermining discipline. It is my belief that a dis- 
charge is simply a summary of the record of a service man while he was 
in Service. Discipline is not harshness but really it is good life insur- 
ance. Well disciplined men become so accustomed to carrying out 
orders cheerfully that it becomes second nature. Consequently when 
they go into combat, they function as a team and know better how to 
protect themselves and their comrades. 

It is generally agreed that the Uniform Code of Military Justice 
has taken away from commanding officers most of the tools by which 
they could maintain discipline. Thus deprived, the commanding offi- 
cer has only the following recourses in handling errant servicemen. 

1. Court-martial. 

2. Administrative discharge. 

3. Becoming a social service worker. 

Most commanding officers, and certainly the good ones, prefer to 
instill discipline, esprit de corps, and loyalty without resorting to 
courts-martial or to administrative discharges. If the only recourse 
left is for the commanding officer to’become a social service worker, 
there would hardly be time left for him to train his men for their 
primary objective—combat readiness. There is an accepted axiom in 
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the service that 95 percent of the trouble comes from 5 percent of the 
men. 

It would appear that those men who have been given discharges 
other than honorable for misdemeanors committed while teen-agers 
could have ample relief by the following procedure : 

Upon application of such an individual and, after review by existing 
boards, a letter would be written him stating his age at enlistment and 
at discharge; nature of the offense or offenses for which he was dis- 
charged; and manner in which he performed his duties. It would 
advise him to take this letter to the nearest recruiting office of the 
service from which he was discharged together with his proof of ex- 
emplary conduct after discharge. The local recruiter could make 
sufficient investigation as to the authenticity of his statements and as to 
the integrity, motives, and reliability of the signers of petitions, affi- 
davits, et cetera. Such an investigation by boards sitting in Wash- 
ington would cause unnecessary delays to worthy servicemen. 

If after such an investigation the recruiter were satisfied that the 
facts so justified, he would accept the serviceman’s application for re- 
enlistment with the understanding that such individual would have 
the opportunity to earn an honorable discharge through service. 

Where the serviceman has family or other responsibilities such that 
his entry into the service on active duty would work a hardship, the 
procedure outlined above would be followed except that he would be 
enrolled in a Ready Reserve unit at his nearest Reserve training 
center. 

Certainly, no fairminded person wants anyone to carry a cross for- 
ever because of youthful mistakes. However, it is my belief that when 
this youth becomes a man, he should think and act asa man. There 
could be no better proof of his good intentions and of the validity of 
his claim than his willingness to follow this plan. 

There seems to be general agreement that revamped discharges un- 
der this or any other plan should not entitle the individual concerned 
to benefits under any laws of the United States (including but not 
limited to pension, compensation, hospitalization, loan guaranty, et 
cetera ). 

If the proposed legislation is approved by the committee, it is the 
opinion of the Naval Reserve Association that such legislation should 
provide for the return to the commanding officers of the tools taken 
away from them by the Uniform Code of Military Justice. Such a 
proviso would enable commanding officers to correct offenders rather 
than resort to courts-martial or administrative discharges. Iam sure 
that the committee will agree that it will be far better to apply an 
ounce of prevention rather than a pound of cure and thus return these 
errant servicemen to civilian life as good American citizens. Thank 
you. 

Mr. Dorie. Thank you very much. Are there any questions? 

Mr. Bray. I heartily agree with your last paragraph. But the joke 
of it is we did try last year when a bill was brought up that was re- 
turning those rights to the commanding officer, rights and duties. Yet 
the Legal Department of the services put a joker in there to make it 
more difficult for the appeal cases to get to the court of military 
appeals. 

For that reason we took a very dim view of it. I think you will find 
the committee will be very receptive to such a bill if they do not try 
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to take away the fundamental rights set down by the Code of Military 
Justice in the matter of appeals. 

Admiral Camp. I only express the feelings of our association, and 
Tam nota lawyer. 

Mr. Bray. I think you are entirely right. 

Mr. Krrcenrn. In your statement, which is very fine and I agree 
wholeheartedly as far as you have gone, with reference to boys who 
probably cannot or are not in position to join the Reserve, do you have 
any suggestion with reference to paralleling the committee print sug- 

gestions or otherwise as to how these boys could be given something of 
a better nature than they have now without having to join either the 
Reserve or the active service ? 

Admiral Camp. I am wondering what would place a man in posi- 
tion where he could not join the Reserve other than physical disability. 
If that should arise, then when he comes down with this letter to the 
recruiting officer or to the Reserve center, the competent medical of- 
ficer of the service concerned would examine him and give him a state- 
ment to the effect that he had done his best to come back and try to 
correct his record by going back into service. That coupled with his 
letter, I believe, would serve better to a prospective employer than a 
general discharge which would have to be explained from soup to nuts 
as to what it was, that is, a general discharge, limited. 

If this man goes in with a general discharge, limited, he still has to 
go through the explanation of how he happened to get that general 
disc harge, limited. Then he has still to say, “Well, I originally had a 
bad conduct disch urge but I got them to change it.’ His story about 
how he got them to change it and why would not be as strong as if he 
had a letter from the Department stating the nature of his offense 
and stating he had gone through the necessary steps to correct it. I 
believe it would make it easier on the serviceman rather than harder. 

Mr. Doytr. Is there anything further ¢ 

Mr. BLanprorp. I am not quite clear as to your suggestion. I am 
not sure whether you oppose this bill or favor it. I assume what you 
are saying is a plague on both your houses, that this is the way to do it. 

Admiral Camp. No. 

Mr. Buanprorp. But as I gather what you are substituting is a cer- 
tificate in lieu of a general discharge, limited. I do not quite follow 
how a man with a certificate is going to be in any better position than 
aman with a general discharge, limited. 

Admiral Camp. He is not unless he goes down and applies for en- 
listment. 

Mr. Bianprorp. Say he goes and applies for enlistment, there is 
nothing stopping him ‘doing that today. He can apply and "they can 
turn him down or accept him. With your suggestion, he ends up with 
a certificate saying that somebody has revi iewed this and they think 
because of the n: iture of the offense that is what this bill is: about, that 
is what the general discharge, limited, is going to do, except it will be 
a board and it will be a certificate with the words “general discharge, 
limited.” on it. In either event the man is going to have to explain. 

We have letters from all major industries in the country. In any 
event. he has to explain why he got his original discharge. 

Admiral Camp. If he goes back and reenlists and serves his time, 
he gets an honorable discharge, and if he goes in the Reserve, he gets it. 
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Mr. BuanpForp. We approved that 10 minutes ago, the very policy 
you talk about. We expect the services to reenlist the people. Buta 
lot of them do not like to reenlist people who have 4 children or who 
are 45 years old. 

Admiral Camp. They do not hesitate to take them in the Reserve. 

Mr. Buanprorp. At 45? 

Admiral Camp. There being extenuating circumstances, that is 
why I went into the matter of age. I believe the main thing we have 
been talking about is if a man is 45, he was not a teen-ager when in 
service most likely. As I understand it, this is centered pretty well 
around boys who made youthful mistakes. 

Mr. Bianprorp. These boards have been reviewing cases prior to 
the Spanish-American War. 

Admiral Camp. That is one I missed. Iam old enough to have been 
in most of them. I have a sympathetic feeling for boys being drafted 
at 17 and 18 because I entered the service at 16. 

Mr. Bianprorp. Would you be opposed to H. R. 1108, the committee 
print, if it was reported, or would you endorse it ? 

Admiral Camp. I would not endorse anything that would let a man 
have a discharge to correct one unless he made some effort himself to 
get it corrected. 

Also I think inasmuch as the discharge was furnished by the service 
concerned, that they should have this investigation out at recruiting 
level to see about the authenticity of his affidavits. 

Mr. Buanprorp. You are saying nobody should be allowed to have 
his discharge changed unless he is acceptable for some type of ‘service ? 

Admiral Camp. I will put it this way, Counsel. I will not say 
“nobody” because there are certain errors we know in court-martial 
records. They arenot perfect. But after review and after it has been 
satisfactorily reviewed and they do not feel this man is putting forth 
any effort other than the fact that he claims to have led a good life 
since then, I should not favor changing his discharge unless he did 
something to earn it. 

Mr. Bianprorp. That is my point. The man has to earn something, 
that is your approach. 

Admiral] Camp. Yes; I do not believe he should be given something 
for nothing. 

Mr. Bianprorp. A man with a missing arm or a missing leg cannot 
earn it. 

Admiral Camp. Not necessarily. 

Mr. Buanprorp. I am talking about the man who cannot earn it. 
That is what this is about, the man who cannot earn it. 

Admiral Camp. If he could not go in because of physical reasons, 
he would have a certificate signed by the medical officer who examined 
him stating he had done all he could. I believe that would be more 
acceptable. 

Mr. Buanprorp. The same thing would apply to a man 70 years old 
or a man with dependents. 

Admiral Camp. How many men 70 years old would be depending 
on this? 

Mr. Buianprorp. Have you ever gone over to the Board of Review 
and Discharges and Dismissals and reviewed the cases ? 


Admiral Camp. No. 
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Mr. Buanprorp. You will be amazed to see people 7v years old 
applying for change in discharges. 

Admiral Camp. They did not hand out so many in those days. 

Mr. Buanprorp. The people from World War I are approaching 
that age group. 

Admiral Camp. I have no solution for the man 70 years old who 
wants his discharge corrected now. I have no solution for that. He 
has been out of service a long time. 

Mr. Buanprorp. Thank you very much. 

Mr. Doyie. Thank you very much, Admiral. Will you thank your 
associates for the trouble you have all gone to to submit this text. 

Admiral Camp. We did have to work later than usual last night. 

Mr. Dorie. Committee print No. 2 provides for investigation by 
the boards, independent investigation. It is anticipated that the 
boards will investigate each application so far as they desire. 

Admiral Camp. It was my understanding that this legislation 
would see that the boards did make those corrections, issue those 
letters in every case. 

Mr. Dortx. What I am saying is that committee print No. 2 pro- 
vides and authorizes the boards to make investigations before they 
grant any change. 

Admiral Camp. Incidentally, there has been a lot of talk here 
about homosexuals, et cetera. That fellow is not going to apply for 
this. He is not going to come back and offer to reenlist. Also the 
dope addict. It is only the worthy case who will ask for it. By hav- 
ing just worthy cases, the Board of Review will not have anything but 
worthy cases and it will expedite the matter. 

Mr. Doytie. Yesterday I called for Mr. Stanley Falkner, Miss 
Fanny Husid, and Sidney Cohen. None of them was here yesterday. 
They were on the list asking for an opportunity to testify. 

Are any of the folks whose names I read now in the room ? 

Mr. Buanprorp. Mr. Ferman is here. 

Mr. Dorie. I appreciate your coming back, Mr. Ferman, 

Mr. Ferman. Thank you very much for calling me back, Mr. Chair- 
man. 

Mr. Dorie. Do you have a statement to be included in the record ? 


STATEMENT OF IRVING FERMAN, DIRECTOR, AMERICAN CIVIL 
LIBERTIES UNION, WASHINGTON, D. C. 


Mr. Ferman. Yes,a short statement. 

My name is Irving Ferman. I speak on behalf of the American 
Civil Liberties Union, as director of its Washington, D. C., office. I 
am also a member of the bar of the State of Louisiana. 

I think it appropriate to state that the American Civil Liberties 
Union has long opposed and has expressed its opposition strongly to 
communism and fascism, and any other form of government that 
denies the basic guaranty of our Bill of Rights. 

Rowland Watts, our staff counsel, is the author of The Draftee and 
Internal Security, and is one of the leading experts on discharge regu- 
lations, Unfortunately, he has been unable to any today in behalf 
of the union. However, he is prepared and will submit to this com- 
mittee a complete analysis of some of the problems under its purview. 
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The American Civil Liberties Union is unalterably opposed to the 
recent practice of the armed services in releasing persons with unfavor- 
able type discharge for preservice activity. 

We, as well as many Americans, were shocked to learn in 1954 and 
thereafter, that the Army was discharging persons with a general 
discharge, and discharge under other than honorable conditions for 
preservice conduct. This was even true of cases in which the conduct 
was merely associational of a political nature. 

The experience is clear that both of these discharges inflict hard- 
ship on persons in civilian life which can be serious and lasting in 
terms of occupation, professional, and social status. 

For the armed services to inflict such a penalty in discharging per- 
sonnel for preservice conduct we feel is violative of constitutional 
rights. 

In a good number of instances, the practice has violated the funda- 
mental ‘Tights to free association protected by the first amendment. 

It further has violated a bundle of rights which guarantee our 
people a predictability in determining what the consequences of their 
acts will be. For a young lad to be penalized by an onerous type dis- 
charge for conduct preceding military service, particularly when it is 
legal, has in it all of our traditional objections to ex post facto law. 

The Commission on Government Security, on whose citizen com- 
mittee I served incidentally, recognized this violation of our civil 
liberties when it recommended that— 

* * * the type of discharge given a serviceman should depend solely upon 
the conduct of such serviceman during the term of his military service * * * 

The regulations promulgated this year by the Army and the Air 
Force go “far in ending this practice by imposing prese reening pro- 
cedures, and by basing discharges on military service, and to pre- 
service conduct only to the extent that there has been falsification of 

official papers. 

Much in these regulations reflect similar security regulations in- 
volving Government civilian employees. Therefore, we must be ever 
mindful that in the case of the armed servies we are dealing with 
draftees whose status is essentially different than that of persons 
hired by the Federal Government. 

Accordingly we appreciate the thought and meaning behind Con- 
gressman Doyle’s H. R. 1108 in setting up a board to correct onerous 
type discharges. The proposal recognizes that the power of the 
Armed Forces to discharge under certain circumstances is in effect 
a power to penalize; and therefore, a mechanism should be provided 
to grant persons discharged under these circumstances a greater 
measure of due process. 

It brings to the whole problem of penalizing a person by unfavor- 
able discharge a sense of the highest justice in giving him the op- 
portunity. to redeem himself for “offenses reflective of immature and 
unstable youth. 

However, we do suggest that the term “activities” on line 12, page 
2, and line 21, page 3, be specified so that in cases involving possible 
interpretation of legal, political, or intellectual action, there is no 
possibility of military control being exercised over civilians’ lives. 
This would be inconsistent with our tradition of restric ting military 
control to its professional function. 
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Mr. Doyie. Thank you very much, 

Are there any questions by the committee members? 

Mr. Kircuin. No questions. 

Mr. Doyix. Mr. Huddleston ? 

Mr. Huppueston. I was interested in this comment of Mr. Ferman 
on the last page of his statement with reference to the word 
“activities.” 

Mr. Bianprorp, You are referring to the committee print or the 
original bill ? 

Mr. Ferman. I am referring to the original bill. 

Mr. Doy er. It is all right. We have a committee print, too, because 
we have been holding executive studies. 

Mr. Ferman. I see. 

Mr. Doy ex. Since the filing of my bill in January, we have had 
these studies and that is why we are a little delayed in finding the 
reference. 

Mr. Ferman. I apologize for causing this confusion. 

Mr. Huppiesron. I have found it here. I am interested in your 
delineation of the word “activities.” 

It is your position that legal, political, or intellectual activities 
should not be considered in deter mining the good conduct of the in- 
dividual who has applied for a change in his type of discharge ¢ 

Mr. Ferman. What I really me ant to say was that I feel that the 
term “activities” should be defined more precisely, or perhaps it should 
be defined more precisely in the statute so that a possible interpreta- 
tion of political and intellectual activity would not create the problem 
that I suggested. I think that would be inconsistent with our tradi- 
ion concerning military control. 

Mr. Huppiesron. Could you give us an example of just what you 
mean by that? 

Mr. Ferman. I think a person who receives an unfavorable type of 
discharge for going AWOL, let us say, for a period of time or for 
committing some other kind of military offense relating more to con- 
duct, after his discharge he might participate in some leftwing group 
that you or I might consider to be onerous or perhaps other people 
might consider to be subversive. 

Mr. Huppiesron. At the same time there would be nothing illegal 
about it? 

Mr. Ferman. That is right. I would hate to see such a person 
penalized by the military. I think that if we would want to penalize 
such conduct that that should be done by other authorities in other 
areas and by other techniques. That is all that I mean to suggest. 

Mr. Huppiesron. Do you have any suggested language that you can 
spell out so as to safeguard any possible “‘misunderst: randing that might 
arise in connection with the word “activities” ? 

Mr. Ferman. No; perhaps I am remiss. Like all do-gooders, I am 
just yelling and not offering any suggestion. However, I would like 
to be given the opportunity, if I may, to present a memorandum on 
that. 

Mr. Huppteston. I am sure the committee would be glad to have it. 

Mr. Doyter. The use of that I had in mind is tied up in activities and 
habits. In other words, the habit of industry, work, oceupying him- 
self with employment, not bumming around for 3 years. 
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Mr. Ferman. Yes. My complaint about the term “activities” is only 
in terms of its vagueness. 

Mr. Buanprorp. That is exactly why it is there. 

Mr. Krreutn. Let me ask this question: Suppose a man who has 
committed a minor offense is charged with it in the military service 
and comes up with a less-than-honorable discharge, let us say the of- 
fense is a misdemeanor and he has no opportunity to rehabilitate him- 
self with a certificate or change in his discharge, whatever it might be. 
After he gets out of the Army he participates in the Communist Party 
of the United States of America and becomes actually affiliated and 
actually participates in that organization. 

Is that type of political activity or intellectual activity the type you 
say he should not be penalized for ? 

Mr. Dorie. May I interject before the distinguished lawyer 
answers ¢ 

Mr. Kitchin, pardon me for the suggestion. I do not think that is 
a political activity. 

Mr. Krrcutn. I wanted to hear his opinion. 

Mr. Ferman. That is conspiracy. Not that I am opposed to deal- 

ing with Communists, but the question is whether dealing with Com- 
munists should be a matter of this Board. If this person is a top 
member of the Communist Party that, I think, might influence my 
decision concerning the correctness of the dischar ge based upon other 
offenses. 

Mr. Buanprorp. Suppose he is the bottom member ? 

Mr. Ferman. I do not think this should be the job of this military 
board. Ithinkitisbadlaw. Itis bad legal technique. 

Mr. Kircurn. Let us carry it a little further. Suppose he is a 
card-carrying Communist and he is the head of a cell in some little 
community, but his activity there is just on as major a scale, relatively 
speaking, as someone in the higher echelons in Chicago, Detroit, or 
New York. Otherwise, his life is exemplary. 

Mr. Ferman. Yes, I think on reflection I would prefer dealing— 
if the minor offenses of this fellow who became a card-carrying mem- 
ber of the Communist Party and if such a thing is possible, an insignifi- 
cant member of the Communist Party in 1957 especially—or I would 
be inclined to say that this military board should only deal with 
rehabilitation of conduct relating to his offenses. I would prefer, in 
terms of legal engineering, that this fellow be dealt with in terms of 
other legislation, the Subversive Control Act, and so forth. 

Mr. Krrentn. This particular card-earrying phase upon which he 
has embarked now in his civilian life should not be held against him, 
you say, postservice conduct ? 

Mr. Ferman. In terms of his postservice conduct, I think that was 
the sense of the Commission on Government Security report. 

Mr. Buanprorp. May I ask this question? In your opinion, is the 
bottom rfiiember of the Communist Party a person of exemplary 
conduct ? 

Mr. Ferman. No, emphatically not. 

Mr. Buanprorv. How could you possibly make a change in his dis- 

charge in this change under this bill ? 

Mr. Kircutn. Under the bill, I do not think it is possible, but he had 
some other idea, I believe. 
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Mr. Buanprorp. We require an individual to have 3 years of exem- 
plary conduct before he is eligible to have his conduct taken into con- 
sideration. The idea is that he comes before the Board as a citizen 
of good repute. Do you think that a card-carrying Communist is a 
citizen of good repute of the United States of America ¢ 

Mr. Ferman. I most emphatically do not, nor any kind of a Com- 
munist. I do not think, and I speak as a veteran who, I think, had 
some sense of identification of the military, the military themselves 
would like to make this kind of a distinction. 

Mr. Bianprorp. What you are saying is that you are concerned 
lest an organization—let us call it the Red Shirt Organization of 
Militant Bricklayers, or whatever you want to call it—gets on the 
Attorney General’s list and then because of membership in that organ- 
ization, which is on the Attorney General’s list, that that might be 
considered an activity by this board in determining whether this person 
is of good and exemplary conduct and good repute ¢ 

Mr. Ferman. Yes. I would like to see this Board’s purview be a 
very, very narrow one. 

Mr. Buanprorp. That is what worries me. In the statement you 
made before, which I am sure you did not mean—at least I hope you 
did not mean it because you endorse this bill—you said at the end this 
Board should be confined solely to determining the individual offenses 
while he is in the service ? 

Mr. Ferman. Or conduct relating to those. 

Mr. Bianprorp. What kind of conduct can you visualize that a 
person would perform in civilian life that would determine whether 
or not his going over the hill on three different occasions warranted 
an undesirable discharge ? 

How could you possibly decide that his conduct in civilian life had 
to bear some relationship to the offense that he committed in military 
life? 

Mr. Ferman. I think it is a very interesting question. 

If a young fellow went a. w. o. 1. and came back, released from 
the service, sought and obtained gainful employment, had a good 
family life, good sense of ethics in terms of his fellow man and then 
entered some political activity or subversive activity, I do not know. 
This represents to me a problem and I do not, in terms of evaluating 
possible activity of that kind, attempt to evaluate the correctness of 
correcting his discharge. 

Mr. Bianprorp. Now, you have answered the question why the word 
“activities” should be in the bill. 

Mr. Ferman. Yes. 

Mr. Hupptestron. I can see this situation arising, where a man re- 
ceives a discharge and thereafter becomes a part of a newly formed 
organization—this organization of Red Shirt Bricklayers that Mr. 
Blandford mentioned—and after he becomes a member the Attorney 
General on investigation decides that it qualifies for his subversive 
list. At the time he joined that organization, the organization was 
not listed on the Attorney General’s list. Then the question comes up 
as to whether, in view of the fact that he was a member of that organ- 
ization prior to the time it was designated as subversive, whether that 
should be taken into consideration in determining what his conduct 
had been over the 3-year period in order to qualify him for the change 
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in the type of discharge under this bill? I can see how that would 
present a very substantial problem. 

Mr. Dorie. May I make this observ ation? In other words, Witness, 
you agree that a person’s accurately being identified as a C ommunist 
does not make him an exemplary ciitzen ? 

Mr. Ferman. Certainly not, in my book. 

Mr. Doyze. Then under this bill'a person not an exemplary citizen 
for at least 3 years would not be qualified to make application. The 
other thing is this: Tell me if I am in error, but your other point is 
that you feel that the determination of whether or not such activity 
as being a member of the Communist Party should be restricted to 
decision by a civilian group, rather than by a military group? 

In other words, you are afraid of military control over civilian 
activity ? 

Mr. Ferman. Yes, and I also do not or cannot conceive of a prob- 
lem in having, in terms of legal engineering, this Board become a 
deterrent in dealing with subversive activities. I do not think it is 
necessary. I think it might present some constitutional difficulty. 

Mr. Doyze. But if the Board were furnished that accurate informa- 
tion, that an applicant for review was an active participant in a func- 
tioning Communist conspiracy cell, then you would agree with me, or 
do you agree, that that would be an activity that must be taken into 
consideration by the Board in its review ? 

Mr. Ferman. As I understand it, what the Board will seek is evi- 
dence of rehabilitation of the person. 

Mr. Dorie. That is right. 

Mr. Frermen. It seems to me that that would be, in evaluating possi- 
ble rehabilitation, something you would have to evaluate—and this is 
projecting—what I consider to be the possible analysis that the Board 
would make. That is, the basis for his discharge. If the basis for 
his discharge was subversive activity in the Armed Forces, and then 
you had evidence that he was a member of the Communist Party, 
then certainly his discharge should not be corrected. But, if you had 
evidence that the young fellow was drunk several times and went on 
AWOL, and then rehabilitated himself in terms of gainful occupa- 
tion, in terms of family life—if that is possible of a Communist, but 
assuming that that is possible for the purposes of analysis—then it 
seems to me that a problem is presented in having the military board 
as set out by the statute. 

Mr. Buanprorp. I think I understand now what you are getting at, 
Mr. Ferman. Your point is that as a result—you felt, and your or- 
ganization has felt, recommended this for a long time. -that preservice 
conduct should have no bearing upon a man’s milit: ary discharge? 

Mr. Fermen. Yes, sir. 

Mr. Buanprorp. It just so happens that the preservice conduct that 
you confined your testimony to is some type of activity dealing with 
political philosophy ? 

Mr. Ferman. Yes, sir. 

Mr. Buanprorp. You are concerned about the word “activities” be- 
cause you feel that the word “activities” in this bill now would affect 
the determination of that man’s undesirable discharge by reason of 
membership in the Communist Party or anything of that nature which 
might be substantiated, and he was discharged origin: ully on the basis 
of preservice conduct. There is no evidence of participation in those 
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activities while in the service, but evidence afterward of going back 
to the same organization. You are worried that the word “activities” 
would be merely used to substantiate the form of activity that he com- 
mitted prior to entering the service 4 

Mr. Ferman. If the discharge was based upon subversive activity, 
the key to the rehabilitation 

Mr. Bianprorp. I see your point. I see what you are getting at. 
You do not want a military honid to have authority to determine 
whether or not his postservice conduct involved that same type of ac- 
tivity that his discharge was based upon for his preservice conduct ? 

Mr. Ferman. In a certain number of cases; yes, sir. 

Mr. Bianprorp. That is what your whole testimony is based upon ¢ 

Mr. Ferman. Not completely. 

Mr. Buanprorp. You and Dr. Rand, who testified yesterday, your 
testimony is along similar lines. That is, basically on this question of 
so- -called politic al activ ity as being used as a basis for determining a 
person’s discharge from the armed services. We explained to Dr. 
Rand yesterday that this committee did not want to bog the bill down 
with an attempt to define an activity which you yourself cannot define, 
and thus destroy the chances for 98 percent of the people, or 99.9 
percent of the people to come in and have their discharge reviewed 
with this new criteria, merely to satisfy the understandable desire of a 
group that wants to take ‘are of that one-tenth of 1 percent that does 
not have a court to go to right now, or a board. 

Mr. Ferman. That is the purpose in my supporting the bill. I 
would even get a mandate from my organization, but it seems that this 
bill was filled with humanitarian purposes. 

Mr. Buanprorp. It is for the 99.9 percent of the people. As to the 
other one-tenth, I do not think we want to get involved there. 

Mr. Ferman. That is the historic purpose of my organization, and 
it does not carry any weight with me. I only point out the vagueness 
of this. 

Mr. Bianprorp. You want us to define activity, but you cannot? 

Mr. Ferman. At this point—— 

Mr. Kirenty. If I might be allowed to, I would like to make this 
comment: I think the bill, or committee print No. 2, which you are 
probably not familiar with—— 

Mr. Ferman. I feel remiss about that. 

Mr. Krrenrn. This in legal terms shifts the burden of proof to the 
individual applicant. Had he been involved in this nefarious political 
or intellectual organization or group, or whatever you might call it, 
the burden of proof is on him to say I was there. The burden of 
proof is on him to say, “I was there. I learned what it was all about 
and I got out and I no longer participate.” 

The burden of proof having shifted upon the individual applicant, 
more or less takes care of a lot of these witch-hunting expeditions we 
are going on right now. 

Mr. Ferman. Yes. 

Mr. Krrcow1n. Regardless of whether or not it is a civilian board, or 
a military board, they are all citizens of the United States. They are 
all dependents of the United States, and they are all conscientiously 
interested in good citizenship. The burden of proof being on the in- 
dividual applicant, I think he could prove that to the satisfaction 
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of a military board as well asa civilian board. I think that probably 
will take care of a lot of these things we are talking about now. 

Mr. Ferman. I appreciate being invited, Mr. Chairman. 

Mr. Doytx. Thank you very much, Mr. Ferman. 

I think that covers our witness list. 

Am I overlooking anyone who has come in to speak ? 

Mr. Winnett ? 

Mr. Heavey. No, sir; I am not Mr. Winnett. He was not able to at- 
tend, and I am going to testify in his stead. 

Mr. Doyiz. You are taking his place ? 

Mr. Heavey. Yes, Mr. Chairman. 

Mr. Dorie. Do you havea prepared statement ? 

Mr. Heavey. I do not have a prepared statement, but I have a let- 
ter from Mr. Winnett requesting that I be permitted to speak in his 
behalf. 

Mr. Dorie. Will you identify yourself, please ? 

Mr. Heavey. Yes, sir. 

Mr. Dore. Go ahead. 


STATEMENT OF JAMES T. HEAVEY, NORTHERN CHAIRMAN OF THE 
CALIFORNIA FEDERATION OF YOUNG DEMOCRATS 


Mr. Heavey. If you will excuse me for a moment, I left some pa- 
pers back there that I wanted to read to you, a couple of short state- 
ments of positions that the California Democrats have taken. 

Congressman Doyle and members of the subcommittee and Mr. 
Blandford, my name is James Heavey. 

Mr. Buanprorp. How do you spell that ? 

Mr. Heavey. H-e-a-v-e-y. I am from San Francisco, and I am the 
northern chairman of the California Federation of Young Democrats. 

Mr. Dorie. Did you come all the way from California to be with 
us today ? 

Mr. Heavey. Yes, sir; I sure did. 

In addition to being from the Young Democrats, I am acting as the 
spokesman for an organization called the Veteran Civil Liberties 
Committee. That organization is made up of individuals who have 
received undesirable discharges from the Army for activities that the 
participated in before they were members of the Armed Forces. This 
was the basis for their discharge. 

Mr. BuanpForp. Just political activities or any kind of activity ? 

Mr. Heavey. The people I know, for political activity. 

Mr. Buianprorp. It is not a question of homosexualism or drug ad- 
diction ? 

Mr. Heavey. No, sir; it is political activity. 

They formed together. The group that I know best is the group in 
the bay area, San Francisco and Oakland. 

Mr. Dorie. How many would there be totally that you have knowl- 
edge of in the group? 

Mr. Heavey. That I know of, people with undesirable discharges 
and stuff, I know about 25 or 30 people. 

Mr. Krrcnrn. Isit your organization ? 

Mr. Heavey. It isnot my organization. 

Mr. Krrceur1n. The organization you represent? The Veterans Civil 
Liberties Committee. What is the membership of that? 
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Mr. Heavey. It varies. It is a non-dues-paying activity. The mem- 
bership—this is a name that they have actually—is a group of people 
who have been trying to work for review of the discharge policy. It 
is difficult to say how many members it has. 

Mr. Krrenin. On an average basis, a dozen, 300, or several thousand ? 

Mr. Heavey. It is about two dozen people who work off and on at 
this. This is the only activity they concern themselves with. 

Mr. Huppiesron. Are you a member of the Veterans Civil Liber- 
ties Committee ? 

Mr. Heavey. That is what I am trying to get at. This is‘a difficult 
thing to explain. I wish to say that I am not a member but I have 
participated in their behalf on a number of occasions. 

Mr. Huppiesron. Do you have to have a discharge of less than 
honorable, in order to be eligible for membership ? 

Mr. Heravey. No. 

Mr. Buanprorp. Do you have anything to do to be a member? 

Mr. Heavey. No, sir; you do not. 

Mr. Buanprorp. This is a disorganized organization made up of 
people who are in favor of removing the stigma of less than honorable 
discharge which may or may not apply to them in the event that a 
person involved received such a discharge prior to leaving the service? 

Mr. Heavey. I am sure that you put it in the worst possible terms 
and that is exactly the reason I am here. 

Mr. Buanprorp. No. It is disorganized or it is organized. It is 
made up of people who either have these discharges or do not have 
these discharges. 

It is made up of people who are interested in 

Mr. Dorie. You do not have any bylaws or constitution ? 

Mr. Heavey. No, sir; nothing of that sort. 

Mr. Huppieston. You do not have active members and associate 
members, those who simply sympathize ? 

Mr. Heavey. No, sir, we do not. We all participate on a kind of an 
equal basis, trying to rectify what we think is an infringement upon 
civil liberties and civil rights. 

Mr. Buanprorp. Does the Veterans Civil Liberties Committee have 
a letterhead ? 

Mr. Hravey. Yes, sir; it does. 

Mr. Bianprorp. Does it have a mailing address? 

Mr. Heavey. Yes, sir. 

Mr. Bianprorp. Does it have a secretary ? 

Mr. Heavey. It has someone who acts as a secretary. 

Mr. Bianprorp. Who made this person secretary? Did they make 
this person the secretary ? 

Mr. Heavey. Yes, sir. 

Mr. Bianprorp. So you do have an organization ? 

Mr. Heavey. Oh sorts, yes. That is correct. It is not set up with 
any kind of a constitution or anything like that. 

Mr. Krrcntn. I move that we let him testify first. 

Mr. Heravey. Thank you, Mr. Kitchin. 

Mr. Doytr. On that basis, we will hear Mr. Heavey. We have al- 
ready engaged you in half of your time in this discussion. 

Proceed, without further interruption. 

Mr. Heavey. I kind of lost the thread. 
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My interest in the issue in this specific portion of the undesirable 
discharge situation is one of my concern with what I think are the 
rights of individuals to participate in any fashion that they wish on 
any level they wish, in any kind of activity they wish, as long as he 
is a civilian. I do not think that the military should use preservice— 
in this case preservice activi as a basis for the discharge that they 
grant some individual. It is not only me, when I say that I am con- 
eerned with this kind of thing. There are people in California who 
are also concerned with it, people in the Democratic Party, for the 
most part. There is an organization out there called the Democratic 
California, Democratic Council. This is an organization with officers 
and stuff like that, and bylaws and all the rest. 

In its most recent convention in 1957, they adopted once again a 
statement which dealt specifically with this problem. If I may, I 
would like to quote Resolution No. 18 on civil liberties: 





Resolved, That we ask immediate enactment of H. R. 429, introduced by Con- 
gressman James Roosevelt, to reestablish the constitutional policy of honorable 
military discharge for honorable service. 

In the California Young Democrats, we had a convention in 1956, 
just about a year ago now, and this platform plank adopted here is 
the result of some smal] effort that I expended myself on what I think 
is this civil liberties issue. The platform plank is under the civil 
liberties portion of the program and it is No. 6: 

We urge restoration of Armed Services discharge policy based solely upon 
the character of service rendered and immediate review of all discharges issued 
for civilian activity or claim of constitutional privilege. 

I think that you can see at this point what is going to be in the 
California Democratic Party platform, if you permit me to look it up. 

In item No. 6, under the Civil Liberties—— 

Mr. Doyie. What are you reading from ? 

Mr. Heavey. The California Democratic Party platform. 

Mr. Dorie. What year? 

Mr. Heavey. 1956, printed by the Democratic State central com- 
mittee, Mr. Roger Kent, chairman, 241 Sutter Street, San Franc isco 
8, Calif. This is “Civil liberties planning” and it is item No. 6, i 
this portion of the planning: 

We urge restoration of an armed service discharge policy based solely upon 
the character of service rendered and we urge immediate review of all dis- 
charges and claim of constitutional privilege. 

As you can see, this is almost the same thing as the Young Demo- 
crats planning on this. Once again, what we are concerned with here 
is an encroachment of the milit: ary upon civilian prerogatives and 
civilian activities. We do not think that the military deliberately 
went out and tried to encroach in this area or anything else like that, 
but we think that with the security regulations being “what they are. 
that once.a guy gets into the service the Army probably feels that it 
has no way of hi andling his specific security problem exe ept by dis- 
charging him. I do not feel that this is a legitimate action on the 

art of the Army. I think that if they took someone in the service, 
if they wish to discharge the person from the service later, it is not 
necessary to put on the discharge that he is discharged for sec urity 
reasons. He can be discharged for the convenience of the Govern- 
ment, if they so desire, but I do not think they should discharge him on 
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the basis of what he did before he came into the service, if his term 
in the Army was adequate. 

I know of one case specifically where a guy went to leadership school 
and then 10 days before he got his undesirable discharge he was recom- 
mended for promotion from the leadership school. His record was 
good in the school and he had an excellent record in the service. Ten 
days later he was given an undesirable discharge. 

Mr. Krrcuin. For what reason 

Mr. Heavey. Preservice activity. 

Mr. Krrcuen. Of what kind? What nature? 

Mr. Heavey. I do not know whether these allegations are true. I 
will give you a list of what the allegations were. He belonged to the 
Communist Party, that he participated actively in the Communist 
Party, in the Independent Progressive Party, that his wife was related 
to a Communist functionary, and then the usual allegations of a 
security nature. 

Mr. Kiren1n. You believe that he was a security risk, providing 
that this were true, you believe that he was a security risk in the armed 
services ¢ 

Mr. Heavey. I believe he would be. 

Mr. Krrentn. Then what is the objection to discharging him as a 
security risk ? 

Mr. Heavey. There is probably none, nothing wrong with discharg- 
ing him as a security risk, but I do not believe he should be given an 
undesirable discharge. 

Mr. Krrentn. Why? 

Mr. Hravey. Because he was a good soldier. 

Mr. Krrcutn. How do you reconcile those two ? 

Mr. Heavey. Then perhaps we should change something because 
he isa good soldier. This is my position. 

Mr. Krrceurn. I do not see how you can reconcile the fact that he is 
a good soldier if he is a security risk. He may be a good citizen, in the 
estimate of a small segment of our society, but since we have estab- 
lished our military service for the protection of our population, I 
do not see how a man can be a good soldier if he professes a mental 
philosophy contrary to our total concept of the democratic form of 
government. 

Mr. Heavey. I can, Mr. Kitchin. 

Mr. Krrcenin. That is exactly what I wanted to hear you say. 

Mr. Heavey. You think what has happened with the security pro- 
gram, and stuff like that, and I said the guy could be a security risk, 
or I made some statement of that nature. 

Mr. Huppiesron. You feel there should be some special type of 
discharge for these people that would not necessarily make them 
undesirable ? 

Mr. Heavey. No, sir. I feel that we would have the same kind of 
stigma. It would be only a small amount of—— 

Mr. Bianprorp. You do not object to telling the truth on his dis- 
charge certificate ? ; 

Mr. Heavey. You are asking me individually and I think 

Mr. Dorin. We are asking you as representing this group of 25, 
more or less. 
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Mr. Kircutn. I am asking him about the civil liberties platform 
of the Democratic Party and the Young Democratic Party. I am 
not poe at this list of 20 people only. 

Mr. Huppiesron. I think these people who receive discharges of 
this kind have a difficult problem, discharges for subversion, or any 
other kind of similar discharge. These people when they are given 
an undesirable discharge are put in a class with boys who have un- 
clean health habits, boys who may have gone AWOL a couple of 
times. These very severe offenses that these subversive individuals 
are guilty of that you are talking about certainly cannot touch a 
handle to that. 

Mr. Heavey. When they are given a discharge it is listed as com- 
ing under the particular section under which they are discharged. 
The section is the security risk section. In effect, this undesirable 
discharge is given for reasons of security. 

Mr. Buanprorp. You do not object ? 

Mr. Heavey. Yes, sir; I do. 

Mr. Buanprorp. You say that he isa security risk. 

Mr. Heavey. No, sir. 

Mr. Buanprorp. You want this done how ? 

Mr. Heavey. I do not think that the armed services should be— 
first of all, I would like to explain the whole position as I see it 
put itself in a position of having to pass on someone’s preservice 
activity by inducting himself into the service and finding that he 
is undesirable to them, or by placing him in a position where he has 
to be drafted and thrown into the thing. The person coming into 
the service has no choice. He has a choice in his preservice activity, 
but he has no choice about going into the Army. He is inducted in 
the Army and under the control of the Army and then the Army 
lets him go at its convenience and for this reason. It would seem 
to me that it would be much fairer to anyone, if the screening is 
going to be done, or if the security screening is going to be done, 
that it be done before the individual is inducted into the service so 
that he is given a draft deferment, or something else like that, at 
lease on a draft deferment basis. Then he would not be faced with 
the problem of going up to an employee who would then ask him 
whether he was in the service and he would say, “Yes.” 

“Were you discharged, and if so how ?” 

After a while it gets around to the fact that he was discharged 
for security reasons. 

Mr. Doyte. [f the screening were thoroughly enough done before 
he actually took his oath and it was ascertained, if he told the truth, 
that he was an active member of the Communist Party, should the 
military then take him into the Armed Forces ? 

Mr. Heavey. I do not think the military should be involved in this 
thing at any time. 

Mr. Doyue. In other words, the military should not be concerned 
with whether or not a man is a security risk, is that your point, before 
he takes the oath ? 

Mr. Heavey. I think that that is my point. 

Mr. Doyie. Let me ask you another question. You do not regard an 
active member of the Communist Party as a security risk ? 

Mr. Heavey. I did not say that. 











Mr. Doyie. You said that the military should not decide as to 
whether or not to take him if he is a Communist Party member. 

Mr. Heavey. We have the civilian 

Mr. Doytz. The military is the immediate group of American 
citizens charged with taking this man into the military service if he is 
fit to go in. Do you feel an active member of the Communist Party 
is fit to go into the military and to take on these duties if he is still a 
member of the Communist Party when he does this ? 

Mr. Heavey. I thought that first of all the draft board was charged 
with 

Mr. Doyte. If he is under examination by the military, ready to take 
the oath, do you think the American military should take a man who is 
an admitted Communist Party member ? 

Mr. Heavey. Of course not, but I do not think it should ever get 
that far. 

Mr. Doytxe. Where should it get? Where should he be denied the 
right to swear to take an oath of allegiance to the flag of the United 
States? Where should he be stopped knowing that taking the oath is 
a fraud? 

Mr. Heravey. Be perpetrated ? 

Mr. Dorie. Where should he be stopped from committing that 
fraud ? 

Mr. Heravey. At the draft board. As long as he is a civilian, he 
should be judged by civilians. 

Mr. Doyte. Should the draft board undertake to discover whether 
or not he is a member of the Communist Party, and if he were, what 
should they do about it ? 

Mr. Heravey. Then, sir, if it is in the judgment of the Congress of the 
United States that legislation should be passed dealing with this mat- 
ter, the draft board should judge it on the basis of that legislation. 

Mr. Dorie. Should Congress then enact legislation denying the re- 
sponsibility of every American citizen to furnish military service? 
Should the man get out of military service merely because he is a 
member of the Communist Party ? 

Mr. Heavey. It should seem to me that you could do this in any 
event. If you go into the armed service and refuse to sign a loyalty 
oath, you can get out of military service. That is, if you do not care 
what the price is, you can still do this. That is the price a person 
may wish to pay to get out of that military service, but that is his 
question. 

Mr. Dorie. Suppose a man swears falsely and gets into the military 
service? Let us suppose he swears he is not a Communist and he goes 
into uniform, takes the oath of allegiance and then it is discovered that 
he was a Communist at the time he falsely swore. Why should he not 
be discharged if he lied? He isa security risk. 

Mr. Heavey. He probably should be discharged for falsifying his 
papers, but not because he is a Communist. The real thing he did 
wrong is that he falsified his papers. 

Mr. Doyte. Let me state frankly that I am a Democrat, too, from 
California; but I am an American Congressman first. 

Mr. Heavey. Yes, sir; I know. 

Mr. Dove. I think that he committed two frauds. First, he hurt 
the security of our Nation when he joined the Communist Party; and 
second, he magnified his conspiracy against the security of the United 
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States when he lied about it to get into the military. That is my posi- 
tion as a California Democrat and as a Congressman. I think you 
know that that is my position. I think that the group that you repre- 
sent knows how strongly I speak out and work out against the Com- 
munist conspiracy in California, or any place else. I have no respect, 
I want you to understand, for the man who cheats the American mili- 
tary by lying to them. I do not agree with the philosophy that the 
man is not a security risk who is a member of the Communist Party. 
I have not yet found, in my years as a member of the American Un- 
American Activities Committee of this Congress, I have not yet known 
of one case—we have had dozens of them—where men have cheated 
against the Stars and Stripes and have lied about their affiliation as 
Communists, where the man went into the militar y when he was a 
Communist and deceitfully stayed in and rendered. patriotic service. 
He cannot render fully patriotic service as a Communist. It is in- 
consistent with unlimited patriotic devotion to the Stars and Stripes, 
and you know it is so. Your statement that he should not be dis- 
charged because he is a Communist is not sound. 

Mr. Huppteston. You cannot render satisfactory service. 

Mr. Doyte. As the distinguished lawyer, Mr. Ferman, who just sat 
in the witness chair where you are—and who represents the American 
Civil Liberties Union. He said, just a few minutes ago: 

* * * T think it is appropriate to state that the American Civil Liberties Union 
has long been opposed and has expressed its opposition strongly to communism 
and fascism, and any other form of government that denies the basic guaranty 
of our Bill of Rights. 

I have always complimented the American Civil Liberties Union 
on that position against Soviet communism. They fight for civil 
rights within the Constitution of the United States. The Communist 
designed purpose is to get rid of representative, constitutional govern- 
ment and put in some form of totalitarian dictatorship, inconsistent 
with representative constitutional government. 

I hope that the members will pardon me for taking this time to 
make this extemporaneous remark. 

Mr. Iluppiesron. We concur wholeheartedly with everything you 
sav on the subject. 

Mr. Krrcuin. Yes. 

Mr. Dorie. I wan* you to know that while I come from California 
I do not concur in the resolution put over by the CDP by a handful 
of people. I want to make clear in the record, Mr. Kitchin and Mr. 
IHIuddles'on, that the California Democratic Party did not endorse 
the statemen* being made by the witness now. They made a broad 
resolution which is quite di! ferent, I think. 

Mr. Heavey. Yes, sir; and I think that when you ask me these ques- 
tions, I know that i bear some burden for representing the organiza- 
tion, California Democratic Party, and stuff like that. 

Mr. Dortr. Do you? 

Mr. Huavey. Yes, sir: I do. 

Mr. Doyte. Who authorized you? 

Mr. Heavey. I am not sure that I necessarily gave any kind of an 
accurate statement 2s to what the Democratic Party did. This is a 
big party and you and I both belong to the same party and we dis- 
agree on some things, but we do not disagree on the statement that 
you made about communism, fascists and fascism. 
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I think the Democratic Party in California, all of the legally 
constituted parties in the United States, hate communism with the 
same fervor and passion that you do. 

Mr. Dorie. Then you agree with my statement just made as repre- 
senting the philosophy of the Democratic Party in California? 

Mr. Heavey. I will agree that this is the statement that we, the 
Democratic Party in California, would have great difficulty in fight- 
ing with. As a matter of fact, I do not remember the statement so 
accurately but I would say it is representative of all Democrats in 
California. 

I would say it is representative of my position. 

Mr. Dorie. You have a right to take any position but I did not 
want any Member of Congress to get the idea that your position is 
the position of either the California Y oung Democrats as a group or 
the California Democratic Party. It may be the position of a very 
very few of you gentlemen. 

Mr. Heravey. That is true, sir, but it is not quite so. However, we 
are representative in California. 

Mr. Dorie. May I say this: Have you completed your statement 
I do not want to cut you off, but the bell is going to ring in 1 minute. 

Mr. Heavey. Yes, sir; I have. I am sorry if I have created any 
distress In your mind about the Democratic Party or anything else 
like that. 

Mr. Doyie. No distress, it is simply that I wanted to make it crystal 
clear that the California Democrats do not embrace that philosophy, 
which you propounded a few minutes ago. 

Mr. Heavey. Thank you, Mr. Chairman and members of the 
committee. 

Mr. Doyte. I would now like to take a minute to get into the 
record a few writings we must place in there before we adjourn these 
public hearings. 

First I have a letter from Hon. John W. McCormack. I mentioned 
this yesterday in speaking of H. R. 1108 and similar bills in connec- 
tion with that. I think it isa matter of common knowledge that the 
distinguished majority leader was, in fact, a pioneer in this ver y field 
of proposed legislation several years ago. He filed bills along this 
line and has consistently supported the principle involved. He ex- 
pressed regret he could not personally appear and testify. 

I have here a letter from the U. S. S. Baltimore Post, Veterans of 
Foreign Wars of the United States, which should be filed. 

I have a letter from Clark Foreman, director of the Emergency 
Civil Liberties Committee, dated June 26, 1! 57, in support of i. BR. 
429, 

I have a letter from national director of legislation of the Disabled 
American Veterans, dated June 26, 1957. 

I have a resolution of the Jewish War Veterans of the United States. 

I have a letter dated April 22, 1957, from the Hamilton County Vet- 
erans Service office, Noblesville, Ind. 

I have a letter from John T. Alstrom, Jr., major, United States 
Army Reserve, retired, Veterans Service C enter of Los Angeles. 

I have a letter from the United States Department of Labor dated 
March 22, 1957, explanatory of the relationship of this proposed legis- 
lation to reemployment rights. 
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I have a letter from the Veterans’ Administration dated March 29 
1957, defining the function of the Veterans’ Administration in con- 
nection with such legislation. 

I have a report here from the distinguished deputy assistant secre- 
tary, Mr. Stephen Jackson, with reference to the undesir: able, less-than- 
honorable sechares es wee the designated 18-year-old program, a defin- 
itive analysis of the 36 cases which they have had in the last few 
months. 

I have a letter here from Ralph Stone, chief benefits director of the 
Veterans Administration, in connection with this legislation. 

I have a letter from the Hawthorne Post, No, 314, of the American 
Legion dated April 22 and signed by the service officer, and a resolu- 
tion from the council of administration, department of California, 
VFW. 

Does any committee member have anything to insert in the record 
or any statement to make. 

Mr. Huppueston. I think you have covered all the correspondence 
we have received on that, Mr. Chairman. 

Mr, Dorie. May it then be understood that if there is no objection, 
or if it is found necessary or proper to insert anything else in the rec- 
ord, it may be done ? 

Mr Hagen. Mr. C hairman, I would like to get into the record some- 
where a case that came into my office which would indicate support 
of-your bill and which I would like to get into the record. 

Mr. Dorie. Mr. Hagen of C alifornia, we appreciate your coming. 
IT Know that you have ‘been in an unusual jam in the performance of 
your official duties. We appreciate your coming personally even at 
this last minute, and we will be glad to grant you the privilege of 
putting into the record by Monday night any statement. 

Mr. Buanprorp. Perhaps Mr. Hagen has it now. 

Mr. Hagen. I do not have anything written ; no. 

Mr. Bianprorp. Mr. Chairman, I suggest that we permit Mr. Hagren 
to go ahead and explain his position now. 

Mr. Doyxir. Go ahead. 

(T he letters referred to by Mr. Doyle follow :) 

HOUSE OF REPRESENTATIVES, 
OFFICE OF THE MAJORITY LEADER, 
Washington, D. C., June 24, 1957 


Hon. CLYDE DOYLE, 
1030 New House Office Building, Washington, D.C. 


DEAR CLYDE: Under date of June 15 I told you I would appear before the sub- 
committee which will hold hearings in relation to H. R. 1108, on June 26. 

However, if conditions are such that I will not be able to attend, I will appreci- 
ate it if you will record me in favor of H. R. 1108 and any similar legislation. 

As you probably know, I have been deeply interested in this type of legislation 
for many years. Some Congresses ago I introduced legislation along such lines 
of your bill. I think my introduction of my bill might have contributed to the 
passage of the law which is now on the statute books and which your bill seeks 
to extend. 

I have also introduced legislation since the existence of the present law ex- 
tending its provisions so that good character might be considered as an element 
in changing certain discharges. I strongly favor such legislation. 

As I said above, I will appreciate it if you will record my views in support of 
your bill and any similar bills pending before your subcommittee. 

With kind regards. 

Sincerely yours, 
JONN. 
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U.S. S. BALTIMORE Post, No. 9995, 
VETERANS OF FOREIGN WARS OF THE UNITED STATES, 
DEPARTMENT OF MASSACHUSETTS, 
Somerville, Mass., June 20, 1957. 
Ilion, CLYDE DoyLg, 
House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN DOYLE: We have received a letter from your colleague, 
the Honorable Torbert H. Macdonald, requesting us to state our position in re- 
gard to the bill he has introduced in the Congress which will call for the review 
of certain type military discharges. 

We are in favor of the passage of this bill, H. R. 6990, and the following 
resolution was adopted at our regular meeting held May 28, 1957, in our post 
quarters. 

Whereas during World War II and the Korean conflict many young men were 
called into the Armed Forces while still in their teens; and 

Whereas these young men were stationed throughout the country and the 
world, far from their homes and the guiding influence of their parents, clergy- 
men, and friends ; and 

Whereas many of these young men committed offenses against inilitary regu- 
lations that in civil life would be considered minor infractions, but in the military 
service are considered most serious breaches of discipline ; and 

Whereas these men were discharged from the Armed Forces under less than 
honorable conditions ; and 

Whereas such discharges are a blot on the individual’s character and a stigma 
which must be carried for life ; and 

Whereas many of these men have overcome this obstacle and led a useful and 
honorable life in the community ; and 

Whereas Congressman Torbert H. Macdonald has introduced a bill in the 
Congress of the United States whereby these discharges are to be reviewed, and 
the conduct of these men after discharge is to be taken into consideration in 
order that the character of the discharge may be reclassified: Be it 

Resolved, That we, the members of the U. S. S. Baltimore Post, No. 9995, Vet- 
erans of Foreign Wars of the United States, with quarters at 8 Kennison Road, 
Somerville, Mass., go on record as favoring the passage of Congressman Torbert 
H. Macdonald's bill, H. R. 6690; and be it further 

Resolved, That copies of this resolution be sent to the Honorable Clyde Doyle 
and the Honorable Torbert H. Macdonald. 


[srat] DanieL E, ConsImpine, 
Commander. 
JOHN J. SHEEHAN, 
Adjutant. 


STATEMENT OF THE EMERGENCY CiviIL LIBERTIES COMMITTEE ON PROTECTING THE 
CONSTITUTIONAL RIGHTS OF AMERICANS IN THE ARMED SERVICES 


On behalf of the Emergency Civil Liberties Committee, I would like to urge 
favorable consideration for H. R. 429 as a matter of basic justice to Americans 
who serve in the Armed Forces. The practice of punishing people in the services 
for acts or associations which occurred before they were drafted or accepted in 
the armed services seems completely contrary to the basic traditions of American 
liberty. Whatever doubts the Armed Forces may have about the reliability of a 
draftee should be resolved before he is taken in. His discharge should be based 
only on his conduct while in the service. 

Honorable discharge for honorable service should be the criterion in our 
country as it has been in the past. H. R. 429 will help give the young men of 
this country the protection in the armed services which the Constitution meant 
for them to have at all times. Those who have already been given less than 
honorable discharge for honorable service are entitled to have this stigma erased 
from their record and no additional persons should be so punished. 

Respectfully submitted. 
CLARK FOREMAN, 
Director, Emergency Civil Liberties Committee. 
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DISABLED AMERICAN VETERANS, 
NATIONAL SERVICE HEADQUARTERS, 
Washington, D. C., June 26, 1957 
Hon. CLyDE DOYLE, 
Chairman, Special Subcommittee on Military Discharges, 
Armed Services Committee, Washington, D. C. 

Deak MR. DoyLe: This is in further reference to our correspondence relative 
to H. R. 1108 and its companion bills on the subject of correction of discharges 
other than honorable or under honorable conditions. 

In this connection, committee print No. 2 (H. R. 1108) has been studied and 
the witnesses from the Department of Defense who testified before your subcom- 
mittee were listened to with close attention. It is believed that the testimony 
of these witnesses together with the searching quesions propounded and their 
responses served to point up quite clearly the issues involved. 

The Disabled American Veterans, comprising an association of war disabled, 
has no official mandate on the subject matter of the bill, H. R. 1108, and for that 
and other reasons herein stated it has been determined that support of the pro- 
posed legislation is not in order and that representatives of this organization 
should not appear and testify formally at the hearings now in progress. It is 
only fair to inform you, however, that the DAV views with considerable mis- 
givings the possible effect of the bill in question should it become law and placed 
into operation. 

It is our opinion that the disquietude expressed by the Department of Defense 
witnesses to the effect that the bill, if enacted, might seriously impair morale 
in the Armed Forces and thereby militate against national defense in these criti- 
cal times, is well founded. Probably many individuals of immature. or. other- 
wise emotionally unstable makeup would accept the plan embodied in the bill 
as an invitation to engage in unseemly, improper, or even criminal activities 
while in the active service with the expectation that the wrongdoing and actions 
prejudicial to military discipline would be absolved by real or simulated good 
behavior over a 3-year period following separation from service. 

The effect might well be a cheapening of the cherished honorable discharge 
certificate and a lowering of the respect in which veterans who have rendered 
to their Nation honorable and faithful service are held by the general public. 
Affidavits as to good conduct after service would be very easy to obtain by un- 
worthy and unscrupulous individuals and, of course, they would only approach 
persons who would cooperate or those honest and well-meaning people who have 
known the former service man or woman but had no personal knowledge of acts 
indicative of poor character. 

Pressure upon the boards reviewing these cases, where good postservice con- 
duct is stressed, as it almost certainly would be to the extent of gross over- 
emphasis in many instances, would be severe and sometimes almost intolerable. 
No doubt the boards, in the conscientious discharge of their duties, would be 
constrained to order numerous investigations, which might clarify but could 
complicate and intensify the evidentiary picture. 

Cognizance is taken of the fact that under the present procedures, which are 
admittedly not perfect, cases are noted wherein the boards correct the records 
and issue a type of discharge which enables the recipient to lift up his head 
proudly and makes him eligible for all benefits available including those admin- 
istered by the Veterans’ Administration or Department of Defense. It is not 
unlikely that, if H. R. 1108 becomes law, some of the cases of the character 
mentioned above would fare less well and the veterans receive general (limited) 
discharges instead of the better type of unrestricted discharge. And if the past 
history of veterans’ legislation is a reliable criterion it can be expected that once 
H. R. 1108 is enacted there will be a strong movement on the part of interested 
persons to have the Congress in future sessions remove all restrictions as to pay, 
etc., that are now imposed by the proposed legislation and to declare genera 
(limited) discharges valid and benefit yielding in every sense of the word. 

Despite any representations to the contrary, this bill is not a simple one. 
The repercussions could be many and most unfortunate for the Armed Forces 
and, consequently, for all of us living and having our being under the protection 
of our flag. The necessity is regretted for outlining our views in such a frank 
manner, especially since they differ so much from your own, but it is thought 
that you desire and seek an honest expression of opinion from those who served 
their country honestly and faithfully (many at a very youthful age) in times 
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of war and national emergency and who continue to bear the marks of that 
service as proof of their devotion. 
Sincerely yours, 
OmMER W. CLARK, 
National Director of Legislation. 





JEWISH WAR VETERANS OF THE UNITED STATES 
OF AMERICA DEPARTMENT OF CALIFORNIA, 


June 21, 1957. 
Hon. CLypE DoyLe, 


Committee on Armed Services, Washington, D.C. 

DEAR CONGRESSMAN DOYLE: Enclosed please find copies of resolutions pertain- 
ing to measures pending in your committee. 

At its department convention in San Diego this weekend, the Jewish War 
Veterans of the United States of America, Department of California, unanimously 
adopted the resolution endorsing H. R. 429, presented by Congressman James 
Roosevelt and pertaining to specific amendments to the existing act pertaining 
to the correction of Army and Navy documents, and more especially directed to 
the review of “less than honorable discharges.” 

The delegates at our convention were unanimous and quite emphatic in pro- 
testing against any legislation aimed at any consideration concerning the civilian 
state of Armed Forces personnel when changes are issued are reviewed for 
upgradings. The resolution is explanatory and we do hope that your committee 
will recommend the action suggested therein. 

You should know that the resolution committee considered H. R. 1108 and 
rejected it unanimously. I would personally be pleased to learn from you 
what action your committee has or will take in this matter. 

Cordially, 
PHILIP N. GERNER, 
State Department Commander. 


RESOLUTION ON ENDORSEMENT OF H. R. 429, REVIEW OF MILITARY DISCHARGES 


Whereas former members of the Armed Forces of the United States of America, 
in accordance with the traditions of the services, and as a matter of principle, 
are entitled to honorable discharges, unless, after trial by court-martial such 
entitlements are determined to be less than honorable; and 

Whereas many former members of the Armed Forces have been issued less 
than honorable discharges without the benefit of a court-martial, despite the fact 
that service had been honest, loyal, and, in many instances, heroic; and 

Whereas recipients of less than honorable discharges are restricted from 
securing certain desirable employment and are denied privileges and benefits due 
them because of effective military service and less than honorable discharges 
remain a perpetual stigma : Now, therefore, be it 

Resolved, That, through regular channels, the Congress be urged to vote for 
and adopt as a statute, H. R. 429, 85th Congress, 1st session, a measure presented 
by Congressman James Roosevelt, which embodies provisions that, upon applica- 
tion a review of less than honorable discharges, especially those issued without 
benefit of court-martial, may be accomplished ; and be it further 

Resolved, That the sense of this resolution be to include in such legislation 
authority for discharge review boards to issue honorable discharges, bearing 
the date of the original, and that review boards be required to confine their con- 
siderations to the conduct, character, and efficiency of each case as existed only 
during the actual period of service without regard to preservice or postservice 
status: and be it further 

Resolwed, That recipients of revised discharges be not denied any of the privi- 
leges or benefits ordinarily extended to those who have received discharges of 
similar type; and, therefore, be it 

Resolved, That the Jewish War Veterans, Department of California, in con- 
vention assembled this 14th day of June 1957 in the city of San Diego, Calif., 
to help endorse H. R. 429. 


RESOLUTION 


Whereas William S. Girard, an Army specialist serving in Japan, has been 
ordered to trial by the United States Department of Defense and Department of 


86066—57—No. 88-——-17 








29594 


State in a Japanese court while the said serviceman was on active duty on a 
rifle range ; 

Whereas the United States Defense Department claims that it has done so 
under the Status of Forces Agreement between the United States and countries 
where its Armed Forces now serve: Be it 

Resolved by the membership of the Jewish War Veterans of the United States 
of America, Department of California, in convention, That it vigorously protest 
the action of the United States Defense Department and Department of State 
in ordering the trial of William 8. Girard in a Japanese court, and request the 
allied countries to waive primary jurisdiction and to return American offenders 
to the jurisdiction of United States court-martial, and, if this cannot be done, 
to renegotiate free Status of Armed Forces Agreements to the end that American 
servicemen charged with offenses to be tried under United States Armed Forces 
jurisdiction ; be it therefore 

Resolved, That the Jewish War Veterans, Department of California, in conven- 
tion assembled this 14th day of June 1957, in the city of San Diego, Calif., to help 
endorse this proposal. 





APRIL 26, 1957. 
Mr. JAMES STARK, 
Hamilton County Veterans’ Service Officer, 
Noblesville, Ind. 

DeaR FRIEND: Your understanding letter is here, dated April 22, and I am 
pleased to receive your comments about my bill which proposes to amend section 
207 and also to try to give the men who have been less than honorably discharged 
a fair break and opportunity to show that they never were and are not now 
bad men. 

I have noted every word you have said in your letter. I appreciate the expres- 
sion therein contained. I note you are writing your distinguished Congress- 
woman, Mrs. Hardin, and I am pleased you are doing that because she naturally 
would be interested to know your experience and what your attitude is on H. R. 
1108. 

Thank you. 

Sincerely yours, 
CLYDE DOYLE, Vember of Congress. 


HAMILTON COUNTY VETERANS’ SERVICE OFFICE, 
Noblesville, Ind., April 22, 1957. 
Representative CLypDE Doytr, 
House of Representatives, Washington, D. C. 

Dear Str: I have been reading article 3178 on corrections of military records 
in the supplement form for April 1957 of What Every Veteran Should Know. 

My name is Jim Stark. I am the veteran’s service officer of Hamilton County 
of Indiana, at Noblesville, Ind. 

I have been very much impressed with this attempt to amend section 207 
of the Reorganization Act of 1946. 

I do believe after a man or woman has made good to a certain extent in 
civilian life, instead of harassing him or her the rest of his or her life it will 
reduce a lot of ill feeling and give a lot of worthy people a better outlook on life. 

Being a veterans’ service officer soon after I was separated from the Armed 
Forces, to the present time, I know every bad discharge in my county and sev- 
eral surrounding counties, and I seem to be the only veterans’ service officer 
that has guts enough to touch one of these with a 10-foot pole. I haven’t done 
much good, though, with them for the simple fact of the channels I must put 
these reviews through. It is impossible to get a favorable decision handed 
down or even a civil answer as to the reason of denial or consideration. 

Therefore, I know that a bad discharge under some of the conditions they were 
issued is really enough to demoralize a lot of people and force them to live a 
lie for the rest of their natural lives. People live in fear that someday this 
trivial matter will ruin their lives. In a number of cases the lives of people 
were ruined upon the revelation of this matter. 

In fact, I have so many in my county and surrounding counties I don’t like 
that much bad blood around me, and it does make bad blood. 

I’m hoping for the best of this. 





At the same time I don’t think all of them should be changed, but there are a 
very large number that should be. 
Thank you. 
Respectfully, 
JAMES STARK, 
Hamilton County Veterans’ Service Officer. 


P. S. I'm also writing my Congresswoman, Cecil Hardin, of the Sixth District 
of Indiana, on this article. 


FEBRUARY 21, 1957. 
JOHN T. ALSTROM, Jr., 
Major, USAR, Retired, 
Veterans Service Center, Los Angeles, Calif. 

My Very Dear Friend: Thank you for taking time and trouble to write me 
about H. R. 1108. I noted all of it very carefully. 

I am presently swamped or else I would discuss it more fully now. You 
will be pleased to know that Hon. Carl Vinson, chairman, House Armed Services 
Committee, has appointed a special subcommittee to study this bill. The com- 
mittee members are as follows: The undersigned, chairman; William G. Bray, 
Indiana; George Huddleston, Jr., Alabama; Charles 8. Gubser, California; and 
A. Paul Kitchin, North Carolina. Also, 1 appeared a short time ago before 
the American Legion national legislative committee here in Washington. They 
were very cordial toward my bill. 

Our beloved Nation deserves the best of whatever we are. 

Cordially, 
CLYDE DOYLE, 
Member of Congress. 





Los ANGELES AREA VETERANS SERVICE CENTER, 
Los Angeles, Calif., February 19, 1957. 
Hon. CLYDE DOYLE, 
New House Office Building, Washington, D.C. 

DEAR CONGRESSMAN DoyYLe: I would like to add another thought to my letter 
of February 15, 1957, in reference to proposed bill H. R. 1108. 

Many administrative and disciplinary discharges that were given to young 
men were a result of immaturity and a lack of responsibility on the part of the 
individuals concerned. 

Approximately 50 percent of the young men who come to me for review of 
discharges want this review in order to reenlist in the service. They acknowl- 
edge their mistakes, feel that they have matured since they were discharged, and 
they want to show themselves and the community that they can serve their coun- 
try honorably and well if given another chance. 

I would say, from observation of these cases, that 10 percent of this 50 percent 
would be qualified for reenlistment, if given the opportunity, after their dis- 
charge was changed under H. R. 1108. I suggest that these young men who have 
shown evidence of good faith and stability by having their discharges changed 
under H. R. 1108 be allowed to reenlist in the service providing they meet the 
mental and physical qualifications. Their service records could be so coded that 
they would be on probation for a period of time after reenlisting, say a year, and 
any mistakes made by them would result in an immediate undesirable discharge 
not subject to review. 

This action would not only permit sincere young men to reestablish them- 
selves in the military or naval forces but would also reclaim some of the public 
funds originally spent on their training which would then not go to waste. 

The responsibility for this program could be placed with the retraining com- 
mands now in existence in all the services and would require no additional admin- 
istrative expenditures. 

Yours sincerely, 
JOHN T. ALSTROM, Jr., 
Major, USAR, Retired, 
Special Representative. 








MARCH 30, 1957. 
Re H. R. 1108. 
Mr. Rosert K. SALyErs, 
Director, Bureau of Veterans’ Reemployment Rights, 
United States Department of Labor, Washington, D. C. 

DeAR Friend: Thank thank you very mitch for your informative and helpful 
letter of March 22 in regard to the above-entitled bill. 

In this connection you will be pleased to know the Doyle special subcommittee 
has held both executive and informal conferences preparatory to the opening of 
the public hearings which are set to begin the very first days of May. We believe 
we are going to change the original text to great benefit of the worthy objectives 
originally intended and hoped for. 

I thank you for sending copy of my letter to Mr. Edward L. Omohundro, Chief 
of the Veterans’ Employment Service, and also for sending me the copy of 
Reemployment Rights Handbook. I am sure it will be of great value if you 
could plan to participate in the public hearings before the subcommittee and thus 
give the benefit of your experiences and observations about H. R. 1108. 

Thanking you, I have the honor to be, 

Cordially, 
CLYDE DOYLE, 
Member of Congress. 


DEPARTMENT OF LABOR, 
BUREAU OF VETERANS’ REEMPLOYMENT RIGHTS, 
Washington, D. C., March 22, 1957. 
Hon. CLYDE DoyLe, 
Chairman, Special Subcommittee on Military Discharges, Committee on 
Armed Services, House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN Doyle: Thank you for your letter of March 15, 1957. 
enclosing a copy of H. R. 1108 on which hearings are to be held before your 
subcommittee. 

The reemployment statutes now in effect provide that the ex-serviceman must 
have a discharge or release under honorable conditions to be eligible for reem- 
ployment rights. Thus, the employer has no legal obligation to reinstate a 
person separated under other than honorable conditions. He is not prevented 
from doing so if he wishes, however, and in some instances this has been done. 

There is a problem where a person is discharged under other than honorable 
conditions and where the character of the discharge is subsequently changed. 
The Solicitor of Labor has held that the ex-serviceman must apply within the 
prescribed time limit (60 or 90 days, as the case may be). It is obviously imprac- 
ticable for him to obtain a change in the character of his discharge within this 
time, so that the original discharge for all practical purposes is controlling so 
far as eligibility for reemployment rights is concerned. I enclose a copy of 
chapter V of our Reemployment Rights Handbook, which includes in section A 
questions on completion of service. 

This Bureau is responsible for administering the reemployment statutes. 
Obtaining new employment for veterans is the function of the Bureau of Employ- 
ment Security and its Veterans’ Employment Service. I am taking the liberty of 
sending a copy of your letter and the bill to Mr. Edward L. Omohundro, Chief of 
the Veterans’ Employment Service, asking that he write you as to any experience 
this Service has had in the placement of persons with releases under other than 
honorable conditions. 

If we can be of further service or supply any additional information in con- 
nection with the reemployment rights aspects, please let me know. 

Sincerely yours, 
RosBert K,. SALyers, Director. 


APRIL 1, 1957. 


Mr. H. V. HIGLeEy, 
Administrator, Veterans’ Administration, 
Washington, D. C. 
My Dear Mr. Hietey: I just want to thank you for your very informative 
and prompt supply of data contained in your letter of March 29. 
I am sure it will add to a more constructive approach to this major problem 
of military discharges. 





of 
ce 
in 


11h 


2597 


Thank you again, and with high regards, I have the honor to be, 
Cordially, 
4 CLYDE DOYLE, 
Member of Congress. 





VETERANS’ ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR OF VETERANS’ AFFAIRS, 
Washington, D. C., March 29, 1957. 
Hon. CLYDE DOYLE, 
Chairman, Special Subcommittee on Military Discharges, Committee 
on Armed Services, House of Representatives, Washington,’ D. C. 


Deak Mr. Doyie: Further reference is made to your letter of March 15, 1957, 
requesting information as to the effect of the various types of discharges from 
the Armed Forces upon veterans’ benefits authorized under laws administered 
by the Veterans’ Administration. 

Generally, with the exception of certain insurance and indemnity benefits, 
a discharge or release from active service under conditions other than dishonor- 
able is a prerequisite for benefits under laws administered by the Veterans’ 
Administration, 

Section 1503, Public Law 3846, 78th Congress (Servicemen’s Readjustment 
Act of 1944 (388 U.S. C. 697c) ), provides: 

“A discharge or release from active service under conditions other than 
dishonorable shall be a prerequisite to entitlement to veterans’ benefits provided 
by this act or Public Law 2, 73d Congress, as amended.” [Emphasis supplied.] 

Public Law 2, as amended, provides for hospitalization and domiciliary care, 
medical and dental treatment, compensation and pension, specially adapted 
housing, prosthetic appliances, and burial benefits. Public Law 346 provides for 
education and training, loan, and other readjustment benefits for World War II 
veterans, Additionally, Public Law 550, 82d Congress ( Veterans’ Readjustment 
Assistance Act of 1952), provides with respect to the education or training, 
unemployment compensation, and loan benefits under that act for veterans with 
service on or after June 27, 1950, and prior to February 1, 1955 (Korean conflict), 
that the discharge or release from active service be “under conditions other than 
dishonorable.” The same type of discharge is required for vocational rehabilita- 
tion purposes under Public Law 16, 78th Congress, as amended, and Public Law 
894, Sist Congress, as amended; and, in all situations where discharge is a 
factor, for educational assistance under the War Orphans’ Educational Assist- 
ance Act of 1956, and dependency and indemnity compensation under the 
Servicemen's and Veterans’ Survivor Benefits Act. 

The following are the types and character of discharges currently authorized 
for the Army (AR 635-200), Navy (BuPers Manual, Art. C-10801), and Air 
Force (AFR 39-10) : 


| 
Type of discharge Character of discharge Given by— 

a“ = = 
Honorable... - ; Honorable. ‘ Administrative action. 
General........- ...| Under honorable conditions we : Do. 
Undesirable - - Under conditions other than honorable.| Do. 
Bad conduct ‘ 5. P sce cuit ; | Sentence of special or general court- 

| martial. ‘ 

Dishonorable- . -. ..-| Dishonorable_.. PRE .| Sentence of general court-martial. 


Briefly, it may be stated that a dishonorable discharge disqualifies one for any 
of the benefits under the mentioned laws and, of course, an honorable discharge 
meets the requirement. A general discharge is considered by the Army to be 
granted under honorable conditions (AR 635-200) and such discharge may be 
considered by the Veterans’ Administration as “under conditions other than 
dishonorable.” However, with respect to the other types of discharges which are 
neither dishonorable nor honorable, certain of these are granted for reasons which 
may definitely classify them as being under dishonorable conditions, and others 
for reasons which may classify them as under conditions other than dishonorable. 
In this class fall the undesirable and bad-conduct discharges. 

In interpreting section 1503 of Public Law 346, supra, “dishonorable condi- 
tions” are deemed by the Veterans’ Administration to exist when the discharge 
or separation from active military or naval service was for mutiny, spying, for an 
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offense involving moral turpitude, or willful and persistent misconduct. However, 
where service was otherwise honest, faithful, and meritorious a discharge or 
separation other than dishonorable because of the commission of a minor offense 
will not be deemed to constitute discharge or separation under dishonorable con- 
ditions. Under the requirement contained in section 1503 a discharge which is 
neither specifically honorable nor specifically dishonorable must be evaluated on 
an individual basis to determine in the light of all the circumstances whether 
the discharge is given “under conditions other than dishonorable.” 

It should also be borne in mind that under section 300 of Public Law 346, 78th 
Congress (38 U. 8S. C. 693g), a discharge or dismissal by reason of the sentence 
of a general court-martial bars all right based upon the period of service from 
which the person is so discharged. Therefore, a bad-conduct discharge issued 
by reason of the sentence of a general court-martial is a bar to benefits based 
upon the period of service from which the person is so discharged. 

Insurance benefits which are payable because of death or disability under 
United States Government life and national service life insurance are rights 
based on contracts. All insurance issued, reinstated, or converted becomes incon- 
testable from date of issue, reinstatement, or conversion except for fraud, non- 
payment of premiums, or on the ground that the applicant was not a member 
of the military or naval forces of the United States. 

Under the terms of the insurance contracts any rights which accrue cannot 
be denied except for the specific offenses set forth by statute and the contracts 
as basis for forfeiture of the insurance. Under both United States Government 
life and national service life insurance no insurance shall be payable for death 
inflicted as a lawful punishment for crime or military offense except when in- 
flicted by the enemy. In addition, under national service life insurance any person 
guilty of mutiny, treason, spying, or desertion, or who because of conscientious 
objections refuses to perform service in the land or naval forces of the United 
States or refuses to wear the uniform of such forces, shall forfeit all rights to in- 
surance. Any change which would provide any cause for forfeiture other than 
those specified would constitute an impairment of the contracts and would be 
improper. 

Sincerely yours, 
H. V. HIGLey, Administrator. 


RESOLUTION ENDORSING H. R. 1108 


Whereas during the stress of war members of the Armed Forces had com- 
mitted acts prohibited by articles of war, resulting in disciplinary proceedings 
other than by a general court-martial ; and 

Whereas the service records of such members of the Armed Forces recorded 
the results of conviction on the service records of such members of the Armed 
Forces ; and 

Whereas the said members, as a result of the said notations on the service rec- 
ords, upon discharge received a discharge other than dishonorable; and 

Whereas, upon the separation from the service, the veteran engaged in civilian 
pursuits and became a satisfactory member of his community and had become 
fully rehabilitated ; and 

Whereas there is presently pending in the House of Representatives a_ bill 
designated as H. R. 1108, to wit, to amend section 207 of the Legislative Re- 
organization Act of 1946 to provide that the boards for the correction of mili- 
tary or naval records shall give consideration to satisfactory evidence relating to 
good character and conduct in civilian life after discharge or dismissal in de- 
termining whether or not to correct certain discharges and dismissals, and for 
other purposes : Now, therefore, be it 

Resolved by the council of administration, Veterans of Foreign Wars of the 
United States, Department of California, in session duly assembled, That it en- 
dorse the said bill; and be it further 

Resolwed, That this resolution be forwarded to Congressman Clyde Doyle, of 
California, for presentation to the Committee on Armed Services, Congress of 
the United States. 

Submitted by Albert Anix, department judge advocate, Veterans of Foreign 
Wars of the United States, Department of California, March 30, 1957. 

Bakersfield, Calif., March 30, 1957. 

ALBERT ANIX. 
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Unanimously approved by the council of administration, Department of Cali- 
fornia, Veterans of Foreign Wars of the United States, in regular session at 
Bakersfield, Calif., on March 30, 1957. 

BYRON B. GENTRY, 
Department Commander. 
Rosert J. NUTT, 
Department of California. 





Six Montus’ TRAINEES—ANALYSIS 


UNDESIRABLE DISCHARGES 
(a) Unfit 

(1) September 26, 1956.—An 18-year-old trainee. Habitual shirker. 

(2) July 9, 1956.—A 19-year-old trainee. Undesirable habits and traits. 
Special court-martial, articles 86 (a. w. 0. 1.) and 134 (breach of restriction). 
Sentence: Forfeiture $30 per month for 5 months. Confinement: 5 months; 
sentence remitted after 3 months. 

(3) September 14, 1956.—An 18-year-old trainee. Undesirable habits and 
traits. 

(4) November 21, 1956.—A 17-year-old trainee. Adjudicated youthful offender. 

(5) August &, 1956.—An 18-year-old trainee. Homosexual. Summary court- 
martial, article 92 (failure to obey lawful order). Sentence: Forfeiture $50. 
Confinement : 30 days. 

(6) November 16, 1956.—An 18-year-old trainee. Undesirable habits and 
traits. Summary court-martial, article 86 (a. w. o. 1.). Sentence: Forfeiture 
$30 per month for 6 months. Confinement: 6 months. 

(7) November 26, 1956.—An 18-year-old trainee. Undesirable habits and 
traits. Special court-martial, article 86 (a. w.o.1.). Sentence: Forfeiture $55 
per month for 6 months. Confinement: 6 months (served 3 months). 

(8) August 29, 1956.—A 19-year-old trainee. Undesirable habits and traits. 
Summary court-martial, article 86 (a. w.o.1.). Sentence: Forfeiture $33. Con- 
finement: 1 month (suspended). Summary court-martial, articles 86 (a. w. 0. 1.) 
and 91 (disobedience to orders). Sentence: Forfeiture $33. Confinement : None 
(30 days’ hard labor). Special court-martial, article 86 (a. w.o. 1). Sentence: 
Forfeiture $52 per month for 6 months. Confinement: 6 months (served 45 days). 

(9) July 20, 1956.—A 17-year-old trainee. Undesirable habits and traits. 
Summary court-martial, article 86 (a. w. o. 1.). Sentence: Forfeiture $30. One 
month hard labor without confinement. Special court-martial, article 86 
(a. w. O1.). Sentence: Forfeiture $25 per month for 6 months. Confinement: 
3 months (suspended) and 8 months hard labor without confinement. Special 
court-martial, article 86 (a. w.o. L.). Sentence: Forfeiture $52 per month for 
6 months. Confinement: 6 months (served 16 days: sentence remitted ). 

(10) November 29, 1956.—A 17-year-old trainee. Undesirable habits and 
traits. Summary court-martial, article 134 (breach of restriction). Sentence: 
Forfeiture $30. Confinement: 30 days. 

(11) November 14, 1956.—A 17-year-old trainee. Undesirable habits and 
traits. Summary court-martial, article 86 (a. w. o. 1.). Sentence: Forfeiture 
$50. Confinement: 20 days’ restriction. Special court-martial, article 86 
(a. w. 0. L.). Sentence: Forfeiture $50 per month for 2 months. Confinement: 
2 months. 

(12) July 20, 1956.—A 19-year-old trainee. Undesirable habits and traits. 
Special court-martial, article 86 (a. w.0.1.). Sentence: Forfeiture $33 per month 
for6 months. Confinement: 6 months. 

(13) December 21, 1956.—A 19-year-old trainee. Undesirable habits and 
traits. Special court-martial, article 86 (a. w. 0. 1.). Sentence: Forfeiture $50. 
Confinement: 380 days (served 1 month). Summary court-martial, article 864 
(a. w. 0. 1.). Sentence: 22 days’ hard labor without confinement and 30 days’ 
restriction to post. Special court-martial, articles 86 (a. w. o. 1.) and 13 
(breach of restriction). Sentence: Forfeiture $50 per month for 5 months. 
Confinement : 4 months (served 3 months). 

(14) December 28, 1956.—A 17-year-old trainee. Homosexual. 


(b) Misconduct 


(1) October 12, 1956.—A 17-year-old trainee. Misconduct. Special court- 
martial, article 128 (assault). Sentence: Forfeiture $50 per month for 6 months. 
Confinement : 6 months (served 1 month; sentence remitted ). 
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(2) December 10, 1956.—An 18-year-old trainee. Conviction by civil au- 
thorities. 

(3) December 28, 1956.—A 19-year-old trainee. Conviction by civil au- 
thorities. 

(4) July 31, 1956.—A 19-year-old trainee. Homosexual. 

(5) December 4, 1956.—A 17-year-old trainee. Fraudulent entry (concealed 
prior medical discharge from USMC). 


DISCHARGES OF 6-MONTH TRAINEES UNDER CONDITIONS LESS THAN HONORABLE 


(a) Dishonorable discharges 


(1) July 12, 1956.—A 17-year-old trainee. Dishonorable discharge, total for- 
feitures, confinement at hard labor 3 years for 2 specifications of A. W. O. L., 
larceny of auto, and breaking restriction; sentence cut by convening authority 
to dishonorable discharge, total forfeitures, and confinement at hard labor 2 
years ; board of review affirmed. 

(2) May 15, 1956.—-A 17-year-old trainee. Sentenced to dishonorable discharge, 
total forfeitures, confinement at hard labor 5 years for larceny and housebreak- 
ing; 1 previous A. W. O. L. conviction; convening authority cut sentence to 
dishonorable discharge, total forfeitures, confinement at hard labor 6 months; 
board of review affirmed. 

(3) August 13, 1956.—A 17-year-old trainee. Sentenced to dishonorable dis- 
charge, total forfeitures, confinement at hard labor 1 year for sodomy; 1 previous 
conviction of disrespect to noncommissioned officer; sentence approved by con- 
vening authority and board of review. 

(4) December 6, 1956—A 17-year-old trainee. Sentenced to dishonorable dis- 
charge, total forfeitures, confinement at hard labor 24% years for A. W. O. L. and 
larceny; convening authority cut sentence to dishonorable discharge, total for- 
feitures, confinement at hard labor 1 year; board of review affirmed. 

(5) April 7, 1956.—A 17-year-old trainee. Sentenced to dishonorable dis- 
charge, total forfeitures, confinement at hard labor 1 year for larceny, breaking 
restriction, and A. W. O. L.; convening authority and board of review approved. 

(6) April 6, 1956.—An 18-year-old trainee. Sentenced to dishonorable dis- 
charge, total forfeitures, confinement at hard labor 1 year for escape from con- 
finement, larceny, and wrongful appropriation of motor vehicle; previous con- 
victions for A. W. O. L. and leaving post without authority ; convening authority 
and board of review approved. 


(bo) Bad-conduct discharges 


(1) August 27, 1956—A 19-year-old trainee. Sentenced to bad-conduct dis- 
charge, total forfeitures, confinement at hard labor 1 year for wrongfully using 
provoking words and communicating a threat to injure; sentence approved by 
convening authority and board of review. 

(2) September 11, 1956.—A 17-year-old trainee. Sentenced to bad-conduct 
discharge, total forfeitures, confinement at hard labor 1 year for larceny; con- 
vening authority reduced sentence to bad-conduct discharge, total forfeitures, 
confinement at hard labor 9 months; board of review affirmed. 

(3) August 10, 1956.—An 18-year-old trainee. Sentenced to bad-conduct dis- 
charge, total forfeitures, confinement at hard labor 1 year for larceny; sentence 
approved by convening authority and board of review. 





DEPARTMENT OF THE NAVY, 
OFFICE OF THE SECRETARY, 
Washington D. C., June 1, 1957. 


Memorandum for the Assistant Secretary of Defense (Manpower, Personnel and 
Reserve). 

Subject: Discharge of certain 6-month trainees under conditions less than 
honorable. 

Reference: (a) Assistant Secretary of Defense (Manpower, Personnel and Re- 
serve) memo for Assistant Secretary of Navy (Personnel and Reserve 
Forces) same subject, of May 10, 1957. 

1. Reference (a) requested additional information concerning 6-month trainee 

discharges under conditions less than honorable for the period August 9, 1955, 

through December 31, 1956. 
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2. The following information is furnished concerning 2 undesirable and 2 
bad conduct discharges occurring in the Marine Corps during the period men- 
tioned in paragraph 1. 


(a) Undesirable discharge 


(1) June 22, 1956.—A 17-year-old trainee discharged by reason of misconduct 
resulting from conviction by civil authorities for violation of T18USC2312 (in- 
terstate transportation of a stolen motor vehicle) and 5031 (juvenile delinquency). 
On May 8, 1956, the man was sentenced to 18 months’ imprisonment by the United 
States District Court for the Western District of North Carolina, Charlotte 
division. 

(2) November 2, 1956.—An 18-year-old trainee, discharged by reason of mis- 
conduct for fraudulent enlistment. The trainee failed to reveal five prior arrests 
and a probationary sentence when he was enlisted. The five arrests included 
housebreaking and larceny and larceny of an automobile. 


(b) Bad-conduct discharge 


(1) July 3, 1956——A 17-year-old trainee, convicted by a special court-martial 
for violation of Uniform Code of Military Justice, article 121 (larceny) and 
article 81 (conspiracy). In addition to the bad-conduct discharge, the trainee 
was sentenced to confinement at hard labor for 3 months and a forfeiture of 
$32 per month for 3 months. 

(2) July 31, 1956.—An 18-year-old trainee, convicted by a special court-martial 
for violation of the Uniform Code of Military Justice, article 121 (larceny). 
In addition to the bad-conduct discharge, the trainee was sentenced to confine- 
ment at hard labor for 4 months and a forfeiture of $32 per month for 4 months. 


(Signed) W. B. FRANKE, 
Under Secretary of the Navy. 


VETERANS’ ADMINISTRATION, 
OFFICE OF CHIEF BENEFITS DIRECTOR, 
DEPARTMENT OF VETERANS’ BENEFITS, 
Washington, D. C., February 1, 1957. 
Hon, ClypDE Doy ez, 
House of Representatives, Washington, D.C. 


Dear Mr. Doyte: This is in reference to your recent telephone call requesting 
information as to the effect of certain discharges on the right to receive veterans’ 
benefits. 

When a discharge is expressly honorable or general, basic entitlement to bene- 
fits is established. A dishonorable discharge constitutes a bar to entitlement 
to benefits unless it is affirmatively shown that the person was insane at the time 
of the commission of the offense for which discharged. 

Section 300 of Public Law 346, 78th Congress, provides that benefits under any 
laws administered by the Veterans’ Administration are barred as to the partic- 
ular period of service, where a veteran is discharged or dismissed by reason of 
the sentence of a general court-martial, or discharged on the ground that he was 
a conscientious objector who refused to perform military duty or refused to wear 
the uniform or otherwise to comply with lawful orders of competent military 
authority, or as a deserter, or in the case of an officer where his resignation is 
accepted for the good of the service. However, if it is established that at the 
time of commission of the offense such person was insane, he shall not be pre- 
cluded from benefits to which he is otherwise entitled. 

An undesirable discharge or bad conduct discharge, not adjudged by a general 
court-martial, may or may not deprive the individual of veterans’ benefits and 
the Veterans’ Administration is vested with authority to determine whether 
such a discharge or release from active service constitutes a bar to entitlement to 
benefits. In making this determination it is held that the period of active 
service upon which a claim is based must have been terminated by discharge or 
release under conditions other than dishonorable (sec. 1503, Public Law 346, 
78th Cong.). In other words, benefits are barred where the person was dis- 
charged under dishonorable conditions. The requirement of the words “dishonor- 
able conditions” will be deemed to have been met when it is shown that the dis- 
charge or separation from active service was (1) for mutiny: (2) spying: or 
(3) for an offense involving moral turpitude or willful and persistent misconduct. 
However, where service was otherwise honest, faithful, and meritorious a dis- 
charge or separation other than dishonorable because of the commission of a 
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minor offense will not be deemed to constitute discharge or separation under 
dishonorable conditions. 

The above provisions are clear as to mutiny and spying. Relative to moral 
turpitude, it may be stated that the Veterans’ Administration follows the legal 
definition of moral turpitude with the applicability of such definition being gov- 
erned by all the facts in each individual claim. In claims involving willful and 
persistent misconduct, this agency is guided by precedents which, generally, are 
to the effect that an act to be one of “willful misconduct” must involve conscious 
wrongdoing or known prohibited action. Mere technical violation of police 
regulations or ordinances will not, of itself, constitute willful misconduct but is a 
factor for consideration in the light of the attendant circumstances. In deter- 
mining whether the willful misconduct was persistent, the general rule is that 
there must have been more than one instance of misconduct although it is not 
necessary that the same offense or circumstance be involved in each instance. 
In this connection, unauthorized absence, which constitutes by far the most 
common offense culminating in questionable discharges, is generally held to be a 
continuing offense even though it involves only one period of absence. Accord- 
ingly, a Single offense of unauthorized absence may be held to constitute willful 
and persistent misconduct so that a bad conduct discharge by reason of con- 
viction for unauthorized absence may be held to be a discharge under dishonor- 
able conditions and a bar to benefits. 

It may be of value for you to know that servicemen subject to a punitive dis- 
charge who are restored to duty prior to execution of the discharge and sub- 
sequently receive an honorable or general discharge have potential entitlement 
to veterans’ benefits based on their entire service, since it constitutes one period 
of service, and the conditions of final termination of active service will govern 
and determine basic eligibility to benefits. This will prevail even in instances 
where it is found necessary to grant a qualified or conditional discharge by ad- 
ministrative action prior to restoration to duty so long as the discharge was not 
a complete separation from service and was for the purpose of reenlistment or 
to effect any other administrative action necessary before restoration to duty. 
If subsequent to such restoration to duty the serviceman receives an undesirable 
or bad conduct discharge, a determination must be made by the Veterans’ Admin- 
istration as to entitlement to benefits, unless the discharge was by sentence of 
a general court-martial, in which event benefits are barred by law. 

There are no statistics available giving the number of allowed and disallowed 
cases in those categories where the Veterans’ Administration is vested with au- 
thority to determine whether the discharge or release from active duty constitutes 
a bar to entitlement to benefits. 

Your interest in this matter is appreciated. 

Very truly yours, 
RALPH H. STONE, 
Chief Benefits Director. 


APRIL 26, 1957. 
Mr. C. E. VAN Der OFF, 
Hawthorne, Calif. 

DEAR FRIEND: Your very important letter about case No. 1 and case No. 2 
is here. 

I was sure you would be glad to receive a copy of the Doyle bill. Preliminary 
public hearings between the Defense Department and the Doyle special subcom- 
mittee will begin about May 15. It looks to me as though both of the cases you 
mention—if the bill passes in its present form—could be meritoriously considered 
by the review boards upon an application showing exemplary conduct for not 
less than 3 years by both of these men. 

I am glad you are interested. I respectfully suggest you might write your 
worthy Congressman, Cecil King, and tell him of your interest in the subject and 
then tell him why you are interested. 

Our beloved Nation deserves the best of whatever we are. 

Cordially, 
CLYDE DoyLe, Vember of Congress. 
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HAWTHORNE Post, No. 314, 
AMERICAN LEGION, 
Hawthorne, Calif., April 22, 1957. 
Re less than honorable discharge. 
Hon. CLYDE DOYLE, 
Chairman of Special Subcommittee, 
House Armed Services Committee. 

DEAR CONGRESSMAN DoyLe: I have two cases in my files relative to the enlisted 
men being given a general court-martial and dishonorable discharge for an act 
committed which, under normal conditions, would have been a small fine and or 
a few weeks in the custody. . 

Case No. 1. The guards allowed other enlisted men to cross over to be enter- 
tained by women. This was in the Philippine Islands. Dishonorable discharge. 

Case No. 2. This sailor returning to his ship under the influence of liquor did 
find a pocket billfold; he and others took the case and purchased more liquor 
When he became sober, he returned the pocket billfold to the rightful owner, and 
informed the man that he would repay him the money taken or missing. Dis- 
honorable discharge. 

In both cases each man had married and each man has with help from friends 
secured work and they have and are leading a useful life, this ever since their 
release from service. 

These men are entitled to consideration as others who serve time and proba- 
tion, then have the records cleared. They did not commit a crime. They did 
disobey orders. No damage was done, nor was the act of such a nature to hold 
a general court-martial, except that we were at war. 

For the stigma that is left for the wives and children to receive is not fair to 
them, and certainly was never though of by the party as they were young men 
maybe a little wild at times. Both men had very excellent records in service 
otherwise. 

I feel sure that a bill should be enacted for the benefit of such cases. Full 
facts will be forwarded if it will help. 

Very truly yours, 
C. E. Van Der Okr, Service Officer. 


STATEMENT OF HON. HARLAN HAGEN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. Hacen. Mr. Chairman and members of the committee, I would 
like to tell you about a case involving a Navy person. I will not men- 
tion his name, but it is an actual case. 

With reference to his case, I have a letter from his commanding 
officer in Guam stating: 

* * * T wish to recommend X of Taft, Calif., to anyone who may be seeking 
the services of a young man of X’s qualifications. My close contact with the men 
in my command, particularly in that I was also the welfare officer, made it pos- 
sible for me to notice any of the young men with outstanding qualifications; and 
young X was a man of that type, strong, willing, cheerful, obedient to his officers, 
and well thought of and popular among his shipmates. He naturally would 
stand out to me in any daily associations with the men. X’s youth and his 
desire to please his superiors, his will and determination to complete any task 
assigned to him, should make him an asset to anyone that may be in need of an 
employee of his qualifications and I recommend this youngster to the highest 
degree, feeling certain that if given an opportunity he will prove himself far 
above par. 

The facts in this case are that this young sailor was scheduled for 
discharge, and about 2 days or so before his official dischar ge became 
final, or perhaps a little longer than that, he went out on “the town 
with some of his buddies and in the course of the evening they picked 
up two hitchhikers. One of his eee apparently without any 
conspiracy whatsoever, the driver of the car, decided to rob their hitch- 
hiker. Although this subject sailor tried to prevent it in every way, 
surreptitiously giving the man his money and watch back, he was 
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charged in the municipal court of Long Beach with the penal offense, 
and apparently was not represented by ‘counsel and was convicted. On 
the basis of that he got an undesirable discharge. He is now a valued 
employe of a military installation, a civilian employee, and I have 
endeavored to correct this discharge for him, but without any success. 

Mr. BLANpDForD. May I ask if that man was employed in any type 
of sensitive activity in the military installation ? 

Mr. Hagen.” I could not really answer that question. 

Mr. Buanprorp. I am amazed that he is employed and yet they 
would not change his discharge. 

Mr. Hagen. I have tried to get them to change his discharge but 
I have had no success. 

I read the transcript of the hearings before the court in Long Beach 
and it is very apparent 

Mr. BuaNnprorp. Did the man robbed say that this boy gave him 
his money back ¢ 

Mr. Hagen. That is right. The only thing I personally would 
criticize him for, or anyone would criticize him for, is that he did not 
attack his buddy in the act of performing this forcible robbery. 

Mr. Buianprorp. Had he been drinking ? 

Mr. Hacen. They all had been drinking. 

Mr. Bianprorp. Was that brought out in the testimony; do you 
recall ¢ 

Mr. Hacen. Certainly that was in the record. 

Mr. Buanprorp. Did you get any information from the Depart- 
ment as to the type of review the discharge received? Was it one of 
those one-man-board operations ? 

Mr. Hacen. I do not know whether I have the complete file here 
or not. A review of the board’s records shows that X’s request for re- 
view of his discharge was held on July 29, 1947; that favorable action 
was not recommended. 

Mr. Buanprorp. The original discharge; do you happen to know 
how many people were inv olved? Did his comm: anding officer merely 
recommend to the naval district commander that the boy be given 
an undesirable discharge by reason of conviction in a civil ‘court? It 
is almost automatic, once a man has been convicted in a civil court. I 

say, “automatically” because he practically automatically receives an 

undesirable discharge by reason of conviction in a civil court. Yet, I 
do not know. I have not been able to find any way by which the serv- 
ices themselves review the cases of these men. That is, a board re- 
views these cases to determine whether there might not be circum- 
stances involved not presented in court. 

Mr. Hagen. I cannot give you a complete answer to that question. 
I can quote from a letter from Burton Biggs, rear admiral, United 
States Navy, Review Board, dated January 24, 1957. 

He states: 

oe FEL has long been the policy of the Navy Department to discharge, as 
undesirable, from the naval service persons who are convicted of criminal offenses 
by the civil court. The Navy Department is constrained to accept as a fact that 


the civil, legally and impartially, administers justice in conformity with the 
law as existing in the several States. 





Then he also goes on to state that they hav e in this man’s record some 
minor dereliction in the course of his N vavy career. He got drunk a 
couple of times and so forth. Apparently they just rested on their 
civil court conviction. 
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Mr. Buanprorp. That is the point. They do that as a matter of 
policy because it is a policy that you discharge a person by reason of 
such a conviction. This subcommittee heard open testimony the other 
day, and I think you will see in the future some definite changes made 
in the procedure for handling administrative discharges. They will 
be under a uniform procedure. That is now under study by the De- 
partment of Defense. This bill is patterned for a man in that cate- 
gory. 

Mr. Hacen. I would say that in this given instance if the man 
had had a good lawyer in this criminal action, he would not have been 
convicted of anything. That is my personal conviction as a lawyer. 

Mr. Doyte. Thank you, Mr. Hagen. 

As we close these public sessions, the committee wishes to thank the 
military for their cooperation in helping the study, and, second, the 
representatives of the patriotic veterans groups in the country ‘who 
helped the study as well as the representatives of all other groups 
who have appeared. When I say the “veterans groups” I include, of 
course, the Reserve groups that have helped us and also the individuals 
who have come to help us. 

Is there anything else, Mr. Blandford ? 

Mr. Buanprorp. Yes, sir, statements for the record from Hon. E., Y. 
Berry, Hon. James G. Fulton, and Hon. William Green. 


STATEMENT OF REPRESENTATIVE E. Y. BERRY 


Mr. Chairman and members of the House Armed Services Subcommittee on 
Military Discharges, I appreciate this opportunity to appear in support of H. R. 
1108 and my identical bill, H. R. 5455, which would enable boards for the correc- 
tion of military records to consider evidence of good character and conduct in 
civilian life subsequent to separation from the service of veterans petitioning 
change in discharge. 

I have felt for a long time that such legislation would be beneficial, and it is 
only fair to provide such a remedy to many young men and women who, for 
various circumstances, have not had a good record in the service but have done 
very well upon return to civilian life. 

As you know, the bill would amend the Servicemen’s Readjustment Act to 
authorize appropriate military review boards to take into account the good 
conduct and rehabilitation of an individual in civilian life who has been dis- 
charged or dismissed from any of the Armed Forces with any type of discharge 
other than honorable. The applicant must have been separated not less than 3 
years previous and not sentenced by a general court martial. 

Military authorities maintain that existing statutes do not authorize discharge 
review boards to consider rehabilitation and subsequent good conduct in civilian 
life as legal grounds for correction. 

There are many worthy cases of young people who are carrying the “stigma” 
and employment handicap of a less-than-honorable discharge, but have proven 
themselves to be good citizens in civilian life and should have this fact recog- 
nized by discharge review boards. 

In my congressional district are some 30,000 Indians. Many of these boys 
went into the service direct from reservation life. They had extreme difficulty 
in being able to adjust to living with and among non-Indian boys coming from 
the cities, the farms, and the factories of America. They naturally assumed an 
inferiority complex and, in order to cover up that complex and give themselves 
a feeling of equality, they turned to liquor. In many instances it resulted in less- 
than-honorable discharges. 

Today many of those young men have made the adjustment. Today they are 
making an effort to get themselves off the reservations and find employment in 
industry, but their discharge is a bar to their civilian advancement. 

There are many other cases. One that I personally handled before the Appeal 
Board was that of a young man from my district who forged his birth certificate 
and enlisted in the Navy at the age of 15. The Navy had official notice of his age 
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because on his birthday his ship crossed the international date line and the crew 
gave him a big party. The captain of the ship knew at the time of the boy’s 
age. He was a good seaman. He held responsible posts all the way through 
the war, but because he was young, because he was like all kids, he did not realize 
the seriousness of strictly abiding by Navy directives, and on 3 or 4 occasions 
neglected to return from leave on time. 

The result was that, in spite of his record, in spite of his good service, he was 
given a dishonorable discharge after serving 3 years, 9 months and 21 days, all 
except 5 months of which was overseas during the Korean war. His discharge 
was given to him 64 days before his enlistment period expired. The Appeal 
Board was sympathetic but, under the law, had no authority to modify the 
discharge. 

This young man returned home, has accepted a position in a trucking firm, has 
a family of his own, and has become a very good citizen, but advancement in his 
position has been handicapped because of his Navy discharge. In addition to 
that, in spite of the fact that he has made exceptional readjustment in civilian 
life, he was unable to share in the soldiers’ bonus paid by the State of South 
Dakota. 

To me this is vastly unfair, if a branch of the service takes a youngster and re- 
tains him in the service, knowing that he is only a boy and, as such, may be 
expected to act as a boy in spite of the fact that he is doing a man’s work. It 
seems that there should be some way that the military can be permitted to rectify 
an error made in their decision which is a blight upon the boy’s life from that 
time on. 

I appreciate that the less-than-honorable discharge is a morale club needed 
by the services, but I still feel that where an injustice has been done there should 
be some authority to rectify such injustice. 


> 


STATEMENT BY JAMES G. FULTON, MEMBER OF CONGRESS, IN Support oF H. R. 
5746 : CORRECTION OF MILITARY OR NAVAL REcoRDS, MONDAY, JULY 1, 1957 


The object of this amendment is to correct an injustice, to remove from the 
name of an individual a stigma that he obtained in his youth under stresses and 
strains of the service away from home in the armed services of our good country. 
I firmly believe it is in the American tradition that a stigma may be removed by 
a person’s own good conduct and effort. This is also in accordance with our 
religious traditions in this country. 

I am strongly against blacklists of every kind, and believe that military 
blacklists created largely without jury trials are particularly objectionable. 

Two things are to be considered in assessing the cause and effect of military 
discharges. The first is the youth of the wrongdoers, and the second is the life- 
long consequences attached to an other than honorable discharge. Figures ob- 
tained from the Department of Defense of a sampling of 1,000 cases of persons 
obtaining either an undesirable or dishonorable discharge in 1955 are as follows: 


Service Age of Age of Service Age of Age of 
entry discharge entry discharge 
Army -..- ; 21.0 24.3 Air Force 20.0 22.6 
Navy. 18. 1 23.4 Marine Corps ; | 19.3 22. 0 


The adverse effect of carrying around a dishonorable discharge in obtaining 
employment is very great for these young men. This bill proposes to give 
deserving persons a second chance, and it is limited to deserving persons, it 
must be emphasized. 

By far the greatest objection to the bill is that it would take away or weaken 
the club the service has over wrongdoers. The bill provides a 3-year waiting 
period before any action can be taken by the person discharged, and also 
provides for a loss of veteran services and benefits in that they cannot be 
restored. This is sufficient deterrent even to a casual wrongdoer in the service. 
It must be remembered that the bill merely authorizes the service boards to 
act, it does not compel. The service will retain control over the situation. 

The appropriate board as it exists now may review a discharge for error. 
This amendment will grant permission to review the conduct of the person. 
Good citizenship should be able to erase the mistakes the individual once made. 

The troublemakers in the service are few in number. Many will be trouble- 
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makers everywhere; for these the amendment will be of no value, and this 
can be pointed out to the servicemen. Others of these servicemen are young- 
sters who find themselves in trouble. It is for these normally good citizens, 
that fall short of the high standards of the service, that the bill is proposed. 
To these individuals the law owes a second chance. I believe every United 
States serviceman who wears the uniform of our country should have the op- 
portunity for rehabilitation, preferably in the services, but if it occurs later, 
let us encourage the person who has made an outstanding civilian record to 
continue his good works and preserve his good reputation. 





STATEMENT OF WILLIAM J. GREEN, JR., MEMBER OF CONGRESS, PENNSYLVANIA, 
EXNDORSING H. R. 1108 


My bill, H. R. 5200, is essentially the same as H. R. 1108, introduced by 
Congressman Doyle of California. As members of the House Armed Services 
Committee, we are especially familiar with instances of men discharged under 
conditions other than honorable where their lives after reentry into civilian 
pursuits have been seriously retarded. The reason for the separation from the 
services with the blue Army or the bad conduct Navy discharge can have been 
considered less than a misdemeanor in civil life. Yet we needlessly stigmatize 
boys in their teens or young fathers who come to the succor of their Nation 
in her hour of peril. 

Human nature being what it is, sometimes the charges causing the bad dis- 
charge or undesirable discharge have had their origin in not being a favorite 
of a noncommissioned or commissioned superior. From school days on we have 
seen instances where a superior did not like somebody and purposely or un- 
wittingly wreaked a vengeneance. It happens in the service, as every living vet- 
eran of every one of our wars can testify. Most of these same vets do not 
want to cheapen the honorable discharge they treasure. But also they know 
that many a good wartime serviceman has been needlessly, sometimes wan- 
tonly, marked for life. When this happens it makes a bitter ex-serviceman, 
and as every Congressman can testify, the ill feeling can be transmitted down 
through the generations of the victim’s family. 

We don’t call our boys up to handicap and restrict their futures through mili- 
tary service. These are the taxpayers of today, these lads who fought our wars. 
Their children will fight future wars if we have other conflicts. In the 5 years 
ending June 30, 1955, 98,873 discharges from the Army, Navy, Marine Corps, 
and Air Force were reviewed by separate review boards. During that 5-year 
period, just 561 discharges were changed. I cannot imagine that the margin 
of error or element of injustice is absent in only one-half of 1 percent as these 
figures indicate. Considering the tensions of war, it would be higher, although 
these figures take in the closing years of the Korean conflict. 

We have a right to wonder if there is a lot of compounding the error by say- 
ing “amen” to whatever summary courts-martial find in the Army and Air Force 
or deck courts-martial come up with in the Navy. That relationship of 561 
changed discharges in 98,873 tells us that there may be a host of injustices hidden 
in the 9814 of reviews that were given a thumbs down. Let us resolve doubts in 
favor of those men who were not subjected to a general court-martial and allow 
them to breathe good free American air again. They are paying the taxes and 
their sons and grandsons will defend America and help to carry on our tradition. 
Don’t handicap them needlessly. Stop embittering them. 


Mr. Dorie. Our public sessions will be closed and the next 2 or 3 
days will be spent in working in executive session. 

We anticipate having some sort of a bill out after the executive ses- 
sion, based upon the information we have gained, and our experience, 
in which we expect to recommend something to the full Armed Serv- 
ices Committee. 

We have made no conclusion. We are still in the process of study 
what the bill should be. 

Thank you very much. 

(Thereupon, the hearing was adjourned at 11:58 a.m.) 
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